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NEW MEXICO UNDERWRITING MANUAL

ACCESS

The 2006 ALTA Title Insurance Policy insures against loss resulting from no right of access to and from the Land.  This coverage assures there is a legal right of access and not necessarily physical access

I. Public Road:  Access is insurable if the property abuts a public road or is located within a platted subdivision.  Public roads are established by plat, dedication or law; and usually maintained by the city, county or state.

II. Private Easement:  We can also insure access where a private easement provides access to a public road by express grant or reservation, filed of record.  Search all chains of title burdened by the easement to determine the validity of the easement and exceptions thereto.

III. Forest Service Road or Middle Rio Grande Conservancy District:  If access is by use of a right of way on a U.S. Forest Service Road or Middle Rio Grande Conservancy Road, you must describe the access and include an exception for lack of legal right of access in Schedule B unless the United States or MRGCD have granted an access easement.

IV. Indian Land:  If access is by means of an easement granted by a Native American Pueblo or Tribe, and the Secretary of the Interior or Congress has not approved the grant of easement, show a written exception for lack of a legal right of access in Schedule B.  Obtain underwriting approval from WFG prior to insuring any access that crosses Indian Land.

V. Lack of Right of Access:  If your search and examination reveals that there is no legal right of access, or if you are unable to determine whether there is access, take exception in Schedule B as follows:

“Lack of access to and from the land”

VI. Insuring Access by Means of a Particular Easement: To give affirmative coverage for a particular right of access under in Schedule A, determine: 1) Title to the easement exists by express grant or reservation in a recorded instrument; and/or 2) The underlying fee title to the property(ies) burdened by the easement is free of  defects and encumbrances.

Take exception to defects or encumbrances superior to the insured easement estate and require a complete legal description of the easement.

See:
Easements (This Manual)

Indian Land (This Manual)

Middle Rio Grande Conservancy District (This Manual)

Subdivisions (This Manual)

Surveys (This Manual)

ACKNOWLEDGMENTS

Prior to recording, all documents must be acknowledged.  A recorded document does not give constructive notice under New Mexico law if it is not properly acknowledged. §14-8-4 NMSA (1978).  

NEVER NOTARIZE A DOCUMENT THAT IS NOT EXECUTED IN FRONT OF YOU.  Obtain proof of identity of the person signing by a government issued picture ID.  Retain a copy of the ID in your file.  If the person will not allow you to copy their ID, make a notation and transcribe all information from the ID.  

Use the following forms for acknowledgments in New Mexico: 
ACKNOWLEDGMENT IN AN INDIVIDUAL CAPACITY

STATE OF NEW MEXICO 
}





} ss.

COUNTY OF 


}

This instrument was acknowledged before me on                    (date)                                  , 200__ by                         (name(s) of person(s)                                                                      

My commission expires:

(Seal)







                                                              








    NOTARY PUBLIC

ACKNOWLEDGMENT IN AN REPRESENTATIVE CAPCITY

STATE OF NEW MEXICO 
}





} ss.

COUNTY OF 


}

This instrument was acknowledged before me on                    (date)                                  , 200__ by                         (name(s) of person(s)                        as                                         (type of authority)                      of                                   (name of party)                       , a                       (state of incorporation)      corporation.

My commission expires:

(Seal)






                                                               








    NOTARY PUBLIC

Obtain underwriting approval when dealing with foreign acknowledgments.  
See:
§14-8-1, et seq. NMSA (1978) (Recording) 
§14-9-1, et seq. NMSA (1978) (Records Affecting Real Property; 
§14-12A-1, et Seq. NMSA (1978) (Notary Public Act) 
§14-13-1, et seq. NMSA (1978) (Acknowledgments and Oaths)

Forgery/Fraud (This Manual)

Notary Act (This Manual)

ADVERSE POSSESSION

By Adverse Possession, a person may acquire Title to real property in New Mexico may be established under color of title, with proof of payment of real property taxes, through continued possession that is adverse to the true owner for a period of ten years or longer.  

You may insure title acquired by adverse possession only upon recordation of a valid, final judgment for quiet title from a court of competent jurisdiction. 

Please contact WFG for underwriting approval prior to insuring title acquired through litigation to establish adverse possession.  

See:
§37-1-22 NMSA (1978) (Adverse Possession)
Court Orders (This Manual)

Prescriptive Easements (This Manual)

Quiet Title Actions (This Manual)

AFFIDAVIT OF HEIRSHIP

Wills must be probated within three years of the death of the decedent. Title to real property may be established by an Affidavit of Heirship, after the three-year limitation for filing an action to probate a will has expired.

Insurable title may be established by an affidavit proving 1) the decedent's ownership; 2) the decedent's death; and 3) the relationship of the heir(s) to the decedent. §45-3-901, NMSA (1978)


A. The affidavit must be completed and signed by someone who is not involved in the transaction, but has personal knowledge of the decededent and his or her family.

B. All heirs named in the affidavit must execute a deed (quitclaim deeds are acceptable) or a disclaimer of interest in the property; and 


C. You must complete a general index search for all heirs named in the Affidavit.

Contact WFG for underwriting approval prior to insuring title established by an Affidavit of Heirship.

See:
§45-3-901 NMSA (1978) (Transferring Title by Affidavit)
Decedents' Estates (This Manual)

ACREAGE

As a general rule, WFG does not insure the actual amount of acreage to property and reference to

the quantity of land should be avoided in the description of the insured Land. 

When a survey description contains a reference as to the amount of acreage of the property and we are asked to remove the standard exception for survey matters, the following exception should be made under Schedule B of the policy:
“Any inaccuracy in any statement made on survey (describe survey) as to the quantity of land

contained within the boundaries of the land described in Schedule ‘A’.”
See:

Affirmative Coverage (This Manual)
Surveys (This Manual)
AFFIRMATIVE COVERAGE
Affirmative Coverage, also referred to as “insuring over” or “insuring around”, is provided when a title insurer adds, extends or modifies title insurance coverage or deletes, qualifies title exceptions to increase coverage under the policy.  New Mexico regulations strictly limit the affirmative coverages that may be provided.
I. COVERAGE

A. Affirmative Coverage May be Given by the Following Methods:
1. Providing Affirmative Language which may insure against loss or damage arising from the

a specified risk;
2. The use of supplemental insuring provisions contained in endorsements;
3.  By the deletion of exclusions or exceptions contained in the policy.
Affirmative Language: “Insuring Over/Around” Title Defects:
Most lenders require that Affirmative Coverages be given to general or specific exceptions as listed in Schedule B of the final policy insuring them for loss or damage which may result due to that matter. Rather than omitting the interest or encumbrance affecting title from the policy, the agent should list the matter as an exception to coverage in both the commitment and final policy, even though the Company may be provided with an indemnity letter from another party. The necessary affirmative coverage may then be given by attaching the appropriate endorsement to the policy. Another method for providing affirmative coverage is by inserting a note or additional language at the end of the exception in Schedule B to state the nature and extent of affirmative coverage.  However, this method is not preferred and the Company discourages using this alternative method. The use of endorsements to provide supplementary or affirmative coverage is preferred.
Always check with the underwriting and/or legal department for approval before providing affirmative language other than those provided for in this manual. You must be extremely careful in the wording of affirmative coverages. Leaving out or including just one wrong word can expose the Company to excess liability in the event of a claim.
B. Insuring Over an Actual Lien or Encumbrance
Language should conform substantially to the following:

“The Company hereby insures the insured against loss or damage incurred, in an amount not

exceeding the insurance amount of this policy, by reason of the enforcement of the lien identified as Item ___ of Schedule B, against the insured property as a lien encumbering or having priority over the estate or interest insured by this policy.”
(Continued) 
AFFIRMATIVE COVERAGE (Continued)
C. Insuring Over an Encroachment
Language should conform substantially to the following:

“The Company hereby insures against loss or damage which the insured shall sustain by reason of the entry of any court order or judgment which constitutes a final determination and requires the removal of the existing improvements because of the encroachment or encroachments thereof

specifically set forth at exception number ____ in Schedule B.”
Do not insure over encroachments in an owner’s policy without WFG underwriting approval.

D. Insuring Over Matters of Record
Generally, the Company does not authorize an Agent to insure over prior liens of record. Before

insuring over any matter of record, contact the underwriting and legal department for written

authorization. At a minimum, the Company will require a properly executed Indemnity Agreement from all parties involved; sufficient funds to be held in escrow (generally a minimum of 1½ times the amount of the liability) for a specified amount of time (pending completion of work, matter has been resolved, or until the statute of limitations has expired); and written authorization from the Company. You may not insure over pending litigation which may affect title to the insured property.
E. Unacceptable Affirmative Coverages
The following are examples of unacceptable affirmative language:

1. The Company hereby insures against the consequences of any attack…

2.This policy hereby insures against any loss by reason of the aforementioned lien…

3.The Company hereby insures the insured against all loss or damage as a result of said

violation…

4. The Company hereby insures against forced removal or attempted forced removal…

5.This policy hereby insures against loss or damage arising out of any enforcement or

attempted enforcement of the rights, if any.

II. ENDORSEMENTS
Endorsements modify the existing policy language or extend additional coverage not otherwise provided by the policy. To obtain specific information regarding the definition and use of United General’s most commonly used endorsements please refer to the Endorsements section of this manual or contact your local United General Agency Manager.

Lenders frequently require an ALTA Form 9-06 or 9.1-06 Endorsement to Loan Policies providing affirmative coverage against the exercise of severed mineral rights, and violations of restrictions and encroachments.  NM Endorsement Form 50, 50.1 is available with a loan policy.  Owner’s coverage is also available by issuance of NM Endorsement Forms 56, 56.1, 57 or 57.1.  
(Continued) 
AFFIRMATIVE COVERAGE (Continued)
A. Endorsements 50, 50.1, 56, 56.1, 57 and 57.1
New Mexico Endorsement Forms 50, 50.1 (Loan Policy), 56, 56.1, 57 and 57.1 (Owner’s Policy) shall not be issued where the use or intended use of the insured property is 1-4 residential.  §13.14.8.16(A)(1) NMAC

B. Premiums
The premium for these endorsements is 10% of the full basic premium rate, with a minimum of $250.00 for the endorsement.  The agent may retain commission for issuance only up to $27 million of liability.  §13.14.10.34 NMAC

C. Underwriting Requirements
You must require a survey in order to provide this coverage, as it can only be issued in conjunction with survey coverage. §13.14.8.16(B)(1) NMAC.  When you issue the endorsement, be sure to take express exception to any known major violations of restrictions and any major encroachments or overlaps shown on the survey.  

You must take express exception to any reservations contained in patents. §13.14.8.16(B)(3) NMAC

The coverage relating to mineral rights should not be issued where mineral rights are reserved unless the owner of the mineral rights has expressly waived the right of entry or surface usage or you receive written underwriter approval from WFG. §13.14.8.16(C) NMAC

§13.14.8.16(E) NMAC requires that you obtain written underwriter approval prior to issuance of these endorsements.

See:
WFG Endorsement Manual: NM Forms 50, 50.1, 56, 56.1, 57 and 57.1
§13.14.8.16 NMAC (Issuance or NM 50, 50.1, 56, 56.1, 57 & 57.1)
§13.14.10.34 NMAC (Premiums)
AFTER-ACQUIRED TITLE
 “After-acquired Title” is a legal doctrine which provides that, when a grantor purports to convey title or mortgage property to which he is or is not vested, any title subsequently obtained by that grantor automatically passes to his grantee by operation of law.  The purpose of this doctrine is to give effect to the intent of the parties to a conveyance, or security instrument as evidenced by the documents they execute. 
As a general principle, warranty deeds and special warranty deeds are deemed to transfer after acquired title, but quitclaim deeds do not.  Although title obtained pursuant to the after-acquired title doctrine may be legally valid, there may be a cloud on the title.  Coverage based on the doctrine must be approved in writing by WFG Underwriting Counsel.

ALLOCATION OF COVERAGE 

(OWNERS AND LOAN POLICIES)

If more than one parcel of land is insured under a policy and the insured allocates a separate value to each parcel, the amount of coverage should also be allocated and shown under Schedule B, as follows:

"NOTE:  The coverage under this policy is allocated to the insured parcels hereunder, and in the event of loss affecting one or more, but not all of the parcels, such loss shall be computed and settled on the basis of the insurance on each parcel as follows:"

(Listed each parcel and amount allocated thereto)

See:
§13.14.7.8 NMAC (Loan Policies)
ARBITRATION CLAUSE   

In 2002 the New Mexico held that the Arbitration clause in the promulgated title insurance policies is unconstitutional and unenforceable. See Lisanti v. Alamo Title Insurance of Texas, et al, 132 N.M. 750; 55 P.3d 962.  To avoid changing the promulgated 2006 ALTA policy forms, the Superintendent of Insurance amended §13.14.18.10(D) NMAC to require either an endorsement or the following language to be added to Schedule B of all policies: 

“In compliance with Subsection D of §13.14.18.10 NMAC, the company hereby waives its right to demand arbitration pursuant to the Title Insurance Arbitration Rules of the American Arbitration Association.  Nothing herein prohibits the arbitration of all arbitrable matters when agreed to by both the Company and the insured.”

The language should not be added as a numbered exception.  It should be included on Schedule B before the standard exception language.

See:
13 NMAC 14.18.10 (D) (Waiver of Arbitration Clause)

ASSIGNMENT OF MORTGAGE
I.
NM 24 Assignment of Mortgage Endorsement insures the assignee(s) of a mortgage that:


1.
The mortgage was assigned of record; 


2.
The assignee is insured under the original loan policy; and 

3.
The priority of the mortgage is subject only to the matters shown in Schedule B of the original policy and additional matters filed of record since the date of recordation of the mortgage, which matters must appear in the endorsement.

II.
NM 24.1 Assignment and Down Date Endorsement provides the same assurances to the assignee of a mortgage as the NM 24.  However, the NM 24.1 also includes a down date of the title and extends the coverage date to insure against adverse matters filed after the policy unless they appear as specific exceptions under the endorsement.

III.
NM 24 and NM 24.1 may be issued where:


1.
The title company issued the loan policy insuring the original lender; and 


2.
Your search and examination of title show a complete chain of 




assignments from the original lender to the proposed insured assignee; and 


3.
A properly executed and acknowledged assignment of mortgage is filed of record.

PREMIUM:
$25.00 if issued within 6 months of the date of the policy or last NM 24


$65.00 if issued more than 6 months after the date of the policy or last NM 24
See:

§13.14.10.8 NMAC (Premium)
WFG Endorsement Manual:  NM FORMS 24 and 24.1 

ATTORNEYS' CHARGING LIENS
There is no statute creating a right to file an attorney's charging lien.  However, the lien is recognized under New Mexico case law.  There is no specific statute of limitations affecting the validity of the lien.  If the lien secures an obligation under a written contract, the lien will expire six years after the due date of the final payment under the contract.

Attorneys' Charging Liens:

1.
Must relate to a contract between the attorney and client; 

2.
Are recognized as valid liens on insurance, settlement or judgment proceeds;

3.
Most commonly affect title in connection with divorce or foreclosure cases; 

4.
Create a cloud on title when recorded.

Require a release of the lien prior to insuring title when an attorney's charging lien that specifically describes the subject property has been filed of record.

See: 
§37-1-3 NMSA (1978) – Limitation of Action on Written Instrument

AVAILABLE FUNDS
No title insurance agent or title insurer may issue a title insurance policy unless and until it has received available funds for all consideration required for the estate to be insured and payment for all items required to be paid at closing. §59A-30-5.1, NMSA (1978)
§13.14.1.7(D)(1) NMAC defines Available Funds as:


Money deposited in an account with a financial institution, held in the name of, and subject to the control of a title insurance agent, title insurer, or third party fiduciary for a real estate closing, that can be totally and immediately disbursed by cash withdrawal or cashier's check.

§13.14.1.7(D)(2) NMAC prohibits a title insurance agent, title insurer, or  third party fiduciary for a real estate closing from guarantying the collectability of funds, or indemnifying their financial institution from loss due to uncollected funds.

This prohibition does not affect the insurers' authority to issue Closing Protection Letters; or the ability of title agents, title insurers or third party fiduciaries to endorse checks or drafts for deposit into their accounts at any financial institution.

The following funds are “available funds” on the day of deposit:


1.
Cash. 


2.
Received wired funds. 

3.
Cashier's check or certified check payable to the title insurance agent, title insurer or third party fiduciary deposited to its account at the financial institution that issued it. 


4.
Cashier's check payable to and purchased by the title insurance agent, title insurer or third party fiduciary and deposited to its account at a financial institution.

The following funds are “available funds” on the next business day after deposit:

1.
Treasury checks, postal money orders, Federal Reserve and Federal Home Loan Bank Checks.

2.
State of New Mexico and local government checks deposited with special deposit 


slip if required by the financial institution for next day availability.

3.
Cashier's Checks, certified checks and teller's checks deposited with special deposit slip if required by the financial institution for next day availability. 

All other modes used for transfer of funds will be available on the earliest date they are considered “available funds” in accordance with Regulation CC “Availability of Funds and Collection  of Checks” established by the Board of Governors of the Federal Reserve System.

See:
§13.14.1.7 NMAC (Definition of Available Funds)

§59A-30-5.1 NMSA (1978) (Good Funds Law)

BANKRUPTCY
OBTAIN UNDERWRITING APPROVAL FROM WFG PRIOR TO INSURING TITLE FROM A BANKRUPTCY ESTATE DURING PENDENCY OF A BANKRUPTCY CASE
I. DURING PENDENCY OF THE CASE
A. Petition
The bankruptcy case begins (and the bankruptcy estate is created) when the petition is filed with the bankruptcy court.  Upon filing the petition, the bankrupt, the estate and all creditors of the estate are subject to an automatic stay.

B. Automatic Stay
The automatic stay prevents:



1. The bankrupt form conveying assets of the estate;



2. Creditors from foreclosing or attaching assets of the estate;



3. Any action by any third party, which affects or depletes the bankruptcy estate.

C. Bankruptcy Court Orders:

During the pendency of the bankruptcy case, the trustee or debtor-in-possession may sell or mortgage the property only pursuant to one of the following orders:

1. An order of abandonment of the property, which is usually entered upon request of the trustee with notice to creditors.



2. An order for sale, subject to existing liens; or

3. An order for sale free and clear of liens. 
When accepting an order for sale free and clear of liens, require that all liens be identified in the order and that the order direct how the proceeds should be disbursed.

D. Appeals

Do not insure title based upon a bankruptcy court order until after the appeal period (10 or 30 days, depending on the order) has expired.  There is no appeal period for stipulated orders.

(Continued)

BANKRUPTCY (Continued)

II. AFTER THE CASE IS CLOSED OR DISMISSED
A. Conveyances After the Bankruptcy Case is Closed
When a debtor sells or mortgages property after the bankruptcy case is closed and a discharge is entered, perfected liens (recorded) prior to the filing of the petition continue to be an encumbrance on title and must be released, unless an order avoiding the lien was filed in the bankruptcy case and a certified copy of the order is recorded with the county clerk where the property is located.

B. Acquisition After the Bankruptcy Case is Closed
Liens that secure a discharged debt will not attach to title acquired by the debtor after the date of discharge.  However, liens securing nondischargeable debts (such as tax liens, child support liens, student loans, fraud judgments) will continue to attach to all property of the debtor after the case is closed.

If you are in doubt as to whether or not a debt was discharged, contact WFG Underwriting Counsel for assistance and underwriting approval.

NOTE:  If a debtor is acquiring property shortly after the date of discharge with substantial cash, question the source of the funds.

See:
Court Orders (This Manual)

Judgment Liens (This Manual)

Mechanics' Liens (This Manual)

Real Estate Contracts (This Manual)

Tax Liens (This Manual)

BONA FIDE PURCHASER

I. DEFINITION
A bona fide purchaser is one who paid full value for the property and has no knowledge of any title defect or outstanding claim by a third party.  A bona fide purchaser is essentially protected against any unrecorded claims or interests which might have affected the title if the prior owner had not conveyed the property. 
II. OWNER NOT A BONA FIDE PURCHASER
There are situations in which a person is not a bona fide purchaser. The two most common situations are:

1. Where title was obtained by gift or inheritance.  Title insurers must be concerned with possible liens for state and federal gift or inheritance taxes and for unrecorded debts or interests created by the grantor.  Therefore, an exception must be made for these liens and interests. 
2. If it appears that the conveyance may involve fraud on the part of the grantor with respect to creditors or such conveyance may render the grantor insolvent, the transaction may not be insurable.

In such a case, obtain approval by WFG Underwriting Counsel even though the ALTA 2006 Policy form excludes coverage against loss as a result of creditor’s rights claims or the instrument creating the insured estate being deemed a fraudulent conveyance.
See:
Exclusions from Coverage, 2006 ALTA Owner’s and Loan Policies
BOUNDARIES

I.  ESTABLISHING BOUNDARIES
A. Deeds and Surveys  
Deeds, surveys and plats filed of record, if not ambiguous, may be relied upon to establish accepted boundary lines.  However, if there is any ambiguity, a new survey should be required to avoid claims. Overlaps must be shown as exceptions to coverage in Schedule B of the policy.

B. Agreements 
Property owners may enter into an agreement to establish boundary lines.  If the properties are encumbered, the lenders must join in the agreement.  The agreement should be recorded and the parties should exchange quitclaim deeds to clear any title question. If you have any questions about insuring a legal description based on such an agreement, please contact WFG Underwriting Counsel.

BROKEN PRIORITY
Under New Mexico law, if any work or improvement is begun or materials delivered prior to recordation of a mortgage, all claims of mechanics and material men (even if performed months after recordation of the mortgage) will have priority over the lien of the mortgage.  §48-2-5 NMSA (1978)

The title agent must inspect and photograph the property prior to insuring any construction mortgage or standard mortgage if the proceeds will be used to construct or alter an improvement on the property. If any work has been done or any materials have been delivered (except for surveyor's stakes) there is a broken priority of the lien of the mortgage over mechanic’s liens.  Therefore, Endorsement A to the Construction Loan Policy may be issued only upon approval by WFG Underwriting Counsel.

To obtain approval, please provide the following information to WFG Underwriting Counsel:
1. Financial statement of borrower(s) (or copy of loan application);
2. Appraisal of property (including anticipated improvements); 

3. Schedule of work remaining and estimate of cost;

4. Explanation of how loan proceeds will be disbursed, (e.g. on draws after inspection); 

5. Copies of receipts and signed lien waivers from all mechanics and materialmen who have performed labor and furnished materials; and 

6. Indemnity Agreement signed by the borrower(s) and/or builder.  (See Indemnity Agreement, Appendix, Form 3.

THE ADDITONAL PREMIUM FOR MECHANIC’S LIEN COVERAGE WITH BROKEN PRIORITY IS $5.00 PER THOUSAND (BASED ON THE FACE AMOUNT OF THE CONSTRUCTION LOAN).  

See:
§48-2-1, et seq. NMSA (1978)

§13.14.7.18 NMAC (Construction Loan Policies)

§13.14.7.14.3 NMAC (Premium)

§13.14.7.14.7 NMAC (Premium)

Construction Loans (This Manual)

Endorsements (NM FORMS 18 & 19 (ALTA Forms A and D) (WFG Endorsement Manual)

Indemnity Agreements (This Manual)

Mechanics' Liens (This Manual)

BUILDING SET-BACKS
Set-back lines shown on subdivision plats (and often described in restrictive covenants) designate the portion of the property upon which no building or part thereof may be constructed.  

For new construction, DO NOT delete or amend Standard Exception 3 (Survey Coverage) regarding overlaps/encroachments until the building is complete.  You may issue the Foundation Endorsement (NM FORM 61) after the foundation is completed and a new survey is provided.  If requested and permitted under New Mexico Title Regulations, you may issue the appropriate Restrictions, Encroachments and Minerals Endorsement (NM FORM 50, 50.1, 56, 56.1, 57 or 57.1) upon written approval of WFG Underwriting Counsel.

SCHEDULE B EXCEPTIONS:
1. De minimus violations (1% or less) do not require an exception.

2. All other violations require an exception under Schedule B.
3. Affirmative coverage against a violation requires approval by WFG Underwriting Counsel.
See:
Affirmative Coverage (This Manual)
§13.14.8.16 NMAC (Restrictions, Encroachments and Minerals Endorsement)

§13.14.10.34 NMAC (Premium)

§13.14.7.14 NMAC (Foundation Endorsement)

§13.14.10.4 NMAC (Premium)

Endorsements (NM FORMS 50, 50.1, 56, 56.1, 57 and 57.1) (WFG Endorsement Manual)

CLAIMS
I.  TITLE CLAIMS

Refer all title claims to WFG.  If you learn of any facts, which create or could potentially result in a title claim, contact WFG claims counsel IMMEDIATELY.

DO NOT respond to title claims except to refer them to WFG claims counsel:
Jeffrey Dondanville, Sr. VP and National Claims Manager

WFG Claims Administration 

16700 Valley View, Suite 275

La Mirada, CA 90638

E-mail: jdondanville@willistonfinancial.com
Phone:  (714) 452-1300     Fax:  (714) 452-1301

II. ESCROW CLAIMS


Report all escrow claims to your supervisor.

Report all significant or substantial escrow claims to WFG claims counsel.
Report any actual or suspected escrow account shortages or defalcations to WFG claims and underwriting counsel IMMEDIATELY.
III. §13.14.4.12 NMAC Notice to the SUPERINTENDENT:

A.
A title insurer or title insurance agent shall notify the superintendent of:

                    (1)     the entry of a judgment in any civil action against the title insurer or title insurance agent involving the misconduct or liability of the title insurer or title insurance agent concerning an escrow;

                    (2)     the entry of a judgment in any civil action against an owner, officer, director, partner, or employee of the title insurer or title insurance agent involving the misconduct or liability of the owner, officer, director, partner, or employee concerning an escrow handled by the title insurer or title insurance agent;

                    (3)     the entry of a judgment of conviction in any criminal proceeding involving the misconduct of the title insurer or title insurance agent or of any owner, officer, director, partner, or employee of the title insurer or title insurance agent concerning an escrow handled by the title insurer or title insurance agent; and

                    (4)     any disciplinary action taken by the disciplinary board or the supreme court of New Mexico involving misconduct concerning an escrow by a title insurer or title insurance agent who is a licensed attorney.
(Continued)

CLAIMS (Continued)
B.
Title insurers and title insurance agents who have actual knowledge of judgments entered or disciplinary actions taken after January 1, 2001, shall be required to notify the superintendent within ten (10) days after the date judgment is entered or disciplinary action taken, or within ten (10) days after acquiring actual knowledge thereof, whichever is later, by filing a written notice, which includes the names of the parties to the escrow, a brief description of the escrow, and a copy of the judgment entered or disciplinary action taken.


C.
If a judgment or disciplinary action is appealed, each subsequent decision of an appellate court shall be subject to the notice requirements of this section.


D.
If a title insurer or title insurance agent detects a defalcation regarding its escrow funds, the insurer or agent must file the following notice with the superintendent within forty-five (45) days of the end of the month in which the defalcation is detected: “We have detected circumstances regarding our escrow funds that may warrant an investigation by the insurance division.  The amount of funds involved is believed to be $_____.”

See:

§13.14.4.12 NMAC [Notice to Superintendent]
CLOSING PROTECTION LETTERS

(NEW MEXICO FORMS 81, 81.1 and 81.2)
The Closing Protection Letter (NM FORM 81), Closing Protection Letter - Limitations (NM FORM 81.1), and Closing Protection Letter - Single Transaction Limited Liability (NM FORM 81.2) may be issued with in connection with any title policy upon request of a party and approval of the underwriter.  Unless specifically requested by a party and approved by the underwriter, the closing protection letter (NM FORM 81) shall be issued.  
WFG title agents may access and issue the WFG default closing protection letter (NM Form 81) online at the agency CPL website.  Contact WFG Underwriting Counsel for assistance if a customer requests the NM Form 81.1 or 81.2.
See:
§13.14.7.26 NMAC (Closing Protection Letters)
§13.14.18.103 NMAC (NM FORM 81- Closing Protection Letter) 
§13.14.18.104 NMAC (NM FORM 81.1- Closing Protection Letter - Limitations) 

§13.14.18.105 NMAC (NM FORM 81.2- Closing Protection Letter – Single Transaction Limited Liability) 

COLLATERAL ASSIGNMENTS
Title insurance policies only insure interests in real property.  A collateral assignment of an owner’s interest under a real estate contract or of a note and mortgage may not be insurable.  These assets constitute personal property and are not considered real property.

If you have questions, or if the parties require additional explanation, contact WFG Underwriting Counsel.

COMMITMENTS
(NEW MEXICO FORM 6 - Commitment and 
NEW MEXICO FORM 6.1 – Plain Language Commitment)

I. DEFINITION
A "Commitment" is a commitment to issue a title insurance policy subject to matters shown therein.  The term "Binder" is defined as a commitment to issue title insurance. (§13.14.5.8(B) NMAC)  The terms are interchangeable. 

II. ISSUANCE

The ALTA Plain Language Policy has not been promulgated in New Mexico, so the Standard Commitment (NM FORM 6) is the default commitment form to be issued. Commitments may be issued only upon receipt of a bona fide order for title insurance (§13.14.5.8(A) NMAC) and they must be delivered prior to close of escrow (§13.14.5.8(A) NMAC).  All commitments must contain Standard Exceptions 1 through 10 and deletion language per (§13.14.5.9 NMAC). 
Commitments
are valid for a term of six months only, which term may be extended by endorsements for up to three additional terms for six months each. (§13.14.5.11 NMAC) Commitments
may contain additional tax exceptions where lien for assessments are not filed of record (§13.14.5.10 NMAC) and additional language regarding the real property tax exception that may be a lien but not yet due and payable (§13.14.5.12 NMAC).

III. PREMIUM


$50.00 for the commitment.


$50.00 for each endorsement extending the term of the commitment.

IV. NOTICE TO PROPOSED INSURED

When a commitment is issued for One-to-Four Family Residential Property, a Notice to Proposed Insured (NM FORM 35) must be delivered with it. (§13.14.5.8(C) NMAC)
V. UNDERWRITER LIABILITY 

Under a commitment, underwriter liability is limited to the damages suffered by the proposed insured in reliance upon the commitment.  Contact WFG underwriting counsel immediately if you discover an error in a commitment prior to issuing a policy.

See:
NM FORMS 6 & 6.1 (§13.14.18.19 – Commitment & Plain Language Commitment)

§13.14.5.8, 9, 10, 11 and 12 NMAC (Issuance)

NM FORM 35 (§13.14.18.54 - Notice to Proposed Insured)

Notice to Proposed Insured (This Manual)

Standard Exceptions (This Manual)

COMMUNITY PROPERTY

New Mexico is a community property state.  The parties may determine whether their property is community property or separate property, but for title insurance purposes we presume that all property held by married persons is community property.

A deed or mortgage, except a purchase money mortgage, attempting to convey title to community real property that is signed by only one spouse is void.  However, a non-signing spouse may ratify the conveyance in writing at any time.  §40-3-13 NMSA (1978)  

Both spouses must sign all conveyances of real property owned by married persons unless there is filed of record:


1. A valid, recent power of attorney form the non-signing spouse; 

2. A sole and separate property agreement signed and acknowledged by both spouses; 

3. A separate deed or disclaimer from the non-signing spouse*; or 

4. A nonappealable court order conveying the non-signing spouse's interest in the property, or appointing a Special Master to convey and a conveyance from the Special Master.

The marital status of the parties should appear in all conveyances of title.

* NOTE:  A quitclaim deed conveys all interest as of the date of the deed but does not convey after-acquired interest.  Even if a spouse previously executed a quitclaim deed, require a sole and separate property agreement or a deed prior to insuring a sale or mortgage.

The "spousal rights exception" shown in all commitments as Standard Exception 5, Schedule B, may only be deleted as follows:
1. From a Loan Policy if the vestee is a corporation, partnership, other artificial entity or person holding title as a trustee, if both spouses sign or if the requirements to establish sole and separate property are satisfied.

2. From an Owner's Policy if the insured is a corporation, partnership, trustee, other artificial entity, but never when the insured is an individual.

See:
§13.14.7.15 NMAC (Deletion of Standard Exception 5 from a Loan Policy)

§13.14.6.16 NMAC (Deletion of Standard Exception 5 from an Owner's Policy)
§40-3-13 NMSA (1978) (When Joinder Required; Ratification)
Court Orders (This Manual)

Decedents' Estates (This Manual)

Legal Entities (This Manual)

Standard Exceptions (This Manual)
CONDOMINIUMS

You may issue the Condominium Endorsement to a Loan Policy (NM FORM 12) and/or an Owner’s Policy (NM FORM 30).  In order to issue the endorsement, determine that the property is assessed separately, review the Condominium Plan, Declaration and /or By-laws and require a recent survey.  The survey may be the most recently filed as-built or as-modified survey, confirmed by recent site inspections and review of the above-referenced Condominium documents.

Obtain underwriting approval from WFG prior to insuring a new condominium project.

WFG will require the following information and/or documentation to determine whether to approve issuance of an Owner's Policy or Loan Policy for a new condominium project:


1.
Declaration of Condominium;


2.
Final Plat and Plans and any other survey of the property;


3.
Any additional covenants and restrictions; and 


4.
By-laws of the Homeowner's Association.

PREMIUM:
$25.00 for NM FORM 12 or 30

See:
NM FORM 12 (Endorsement to Loan Policy) (WFG Endorsement Manual)
§13.14.10.14 NMAC (Premium - Loan Policy)

NM FORM 30 (Endorsement to Owner's Policy) (WFG Endorsement Manual)
§13.14.10.24 NMAC (Premium - Owner's Policy)

§13.14.1.25(D) NMAC (Acceptable Survey)

CONSERVATORS
I. CONSERVATORS
Persons who are mentally incapacitated or incompetent (including minors) cannot enter into binding contracts.  Therefore, a conservator of their estate must be appointed to act for them to convey or encumber real property. 


Conservators must be appointed by the court.  The court order appointing them must grant the power to convey or encumber real property, for the conveyance by a conservator to be insurable.  

II. GUARDIANS
Guardians only have physical control over the incompetent and do not have authority to deal with that person's estate.  A court appointed guardian or a parent with custody of a minor may not convey or encumber real property on behalf of the incompetent.  Require that the order appointing the guardian be amended to include a conservatorship over the incompetent’s estate.

III. MINORS
Minors (persons under 18) holding record title, cannot enter into binding contracts or convey an interest in real property.  A minor’s parent cannot execute documents on his or her behalf.  The parent must be appointed conservator by the court in order to act for the minor. 

Uniform Transfers to Minors Act §46-7-11, et seq. NMSA (1978)

This act permits transfers to, and conveyances from, a custodian for the minor without the necessity of a court order.  Under the statute, title must be vested as follows:

                                                                         (Name of Custodian) as custodian for  
                                     (Name of Minor) under the Uniform Transfers to Minors Act.

See:
§46-7-11, et seq. NMSA (1978) (Uniform Transfer to Minors Act)
Gifts (This Manual)
CONSTRUCTION LOANS

Construction loans may be insured under a Construction Loan Policy or a Standard Loan Policy. 

I. CONSTRUCTION LOAN POLICIES:


A. Issuance


1. Issued only to insure a construction mortgage.



2. Inspection of the property is required.

3. Valid only for two years, but may be endorsed to extend the two-year period up to a maximum of four endorsements for six months each. The premium for each endorsement is 25.00. 


B. Mechanic's Lien Coverage
1. There is no standard exception for lien coverage under a Construction Loan Policy.   

2. When issuing a Construction Loan Policy, include an exception for mechanics liens in Schedule B; or issue Endorsement "A" (See Broken Priorities, this manual); or issue Endorsement "D" if the inspection shows no work has begun and no materials delivered.

3. Premiums:


a. $30.00 plus $1.00 per $1,000 coverage for a Construction Loan Policy;


b. $5.00 per $1,000 coverage for Endorsement "A";


c. $25.00 for Endorsement "D";

d. No substitution rate credit when permanent Loan Policy issued.

II. STANDARD LOAN POLICIES:

A. Issuance
1. May be issued in lieu of Construction Loan Policy; will qualify for simultaneous rate.

2. Pending Disbursement Clause must appear in Schedule B.
a. No charge for Pending Disbursement Clause if ordered when the policy is issued.


b. $25.00 charge if requested by lender after policy is issued.

3. Pending Disbursement Down Date Endorsement (NM FORM 22)


a. Issued at time of each advance of loan proceeds;


b. Reflects any change in record title; and 


c. Shows total loan proceeds disbursed as of date of endorsement.


d. $25.00 premium for each endorsement.

(Continued)

CONSTRUCTION LOANS (Continued)

II. STANDARD LOAN POLICY (Continued)


B. Mechanics' Lien Coverage
1. Delete Standard Exception 4 after inspection showing no work begun or materials delivered.

2. Obtain underwriting approval from WFG prior to deleting Standard Exception 4 if the inspection shows any work has begun or materials delivered. (See Broken Priorities, This Manual).

C. Additional premium


1. $25.00 if priority "not broken"



2. $5.00 per $1,000 or coverage if priority "broken".

III. PENDING IMPROVEMENT ENDORSEMENT (NM FORM 23)

A. Issued with Owner's Policy



1. If the Owners Policy is issued for value of property including pending 



improvements.




2. Premium:  $25.00 for the endorsement.

See:
NM FORM 3 (Construction Loan Policy)

NM FORM 18 (Endorsement "A")

NM FORM 19 (Endorsement "D")

NM FORM 22 (Pending Disbursement Down Date Endorsement)

NM FORM 23 (Pending Improvement Endorsement)
§13.14.6.8 NMAC (Pending Improvement Endorsement)
§13.14.7.18 NMAC (Issuance of Construction Loan Policies)

§13.14.7.14 (Deleting Standard Exception 4)

§13.14.7.19 (Pending Disbursement Clause)

§13.14.9.40 (Insuring Construction Loans)
§13.14.10.18 NMAC (Premiums for NM FORM 22)

§13.14.10.23 NMAC (Premiums for NM FORM 23)
Broken Priorities (This Manual)

Endorsements (This Manual)

Mechanics Liens (This Manual)

CORPORATIONS
Corporations are legal entities capable of owning and conveying interests in real property in New Mexico.  Corporations only exist through compliance with the laws of the state where they are created.  
I. DETERMINING THE VALIDITY OF A CORPORATE ENTITY:

When insuring title held or conveyed by a corporation, require a copy of the Articles of Incorporation showing when and where the corporation was created and a Certificate from the Secretary of State (or other state office) showing that the corporation is in good standing.  For New Mexico corporations, you can verify the existence of the corporation on line by visiting the New Mexico Public Regulations Commission website at http://www.nmprc.state.nm.us.


II. AUTHORIZATION TO CONVEY:

When insuring title out of a corporation, determine the validity of the corporation and require a copy of the corporate by-laws to determine if shareholder consent is necessary.  If the transaction is within the regular course of business, shareholder consent is not required. §53-15-1 NMSA (1978). If the transaction is not within the regular course of business or is the sale of all assets of the corporation, shareholder consent may be required. §53-15-2 NMSA (1978)

Require a corporate resolution granting authority for specific individual(s) to sign on behalf of the corporation.  Be sure to use the correct corporate acknowledgment on the deed or mortgage and any other document requiring an acknowledgment.

If these requirements cannot be met and/or if the corporation is defunct, obtain underwriting approval from WFG prior to insuring title into or out of a corporation.

III. FOREIGN CORPORATIONS:
A foreign corporation must obtain a certificate of authority from the PRC in order to transact business in NM.  Creating or acquiring a mortgage or other security interest in real property, or conducting an isolated transaction rather than repeated transactions, are not considered transacting business.  §53-17-1 NMSA (1978)
If a foreign corporation conducts business without a certificate of authority, it may not sue as a plaintiff, but it may named as a defendant in litigation.  The failure to obtain a certificate of authority will not impair the validity of contracts in NM.  §53-1-20 NMSA (1978)
See:
§53-15-1 NMSA (1978), et seq (Sale or Mortgage of Corporate Assets)
§53-17-1 NMSA (1978), et seq (Foreign Corporations)
COURT ORDERS
Certain interests in real property can only be established by court order. These include prescriptive easements, title by adverse possession, easements by necessity, etc.  Title may also be established or cleared by quiet tile suits, divorce actions, probates and adverse proceedings in bankruptcy court.

I. GENERALLY

If you are asked to insure title based upon a court order, or if you find a court order affecting the property in the chain of title, determine:

1. That the court has jurisdiction over the property.  The order must be issued by a federal district court in New Mexico or a New Mexico district or probate court located in the county where the property is located.  If the order is from a foreign (out of state) court, it must be "domesticated" by filing with the proper New Mexico court;

2. That all parties with a record interest in the property were named as defendants and were properly served (particularly if it is a recent default judgment); and 

3. That no appeal has been filed and that time to file an appeal has expired. (30 to 60 days).

II. DIVORCE

To insure title from one spouse following a divorce, require:

1. A deed from the other spouse or a Special Master; or 

2. That the order specifically grant to, and vest title in, the non-conveying spouse and that it contain the legal description of the subject property.

Contact WFG underwriting counsel if you are insuring title based on a court order.

See:
Bankruptcy (This Manual)

Community Property (This Manual)

Decedent's Estates (This Manual)

Federal Seizures (This Manual)

Foreclosures (This Manual)

Quiet Title Actions (This Manual)

CREDITORS’ RIGHTS

The Creditor’s Rights Exclusion in the 2006 ALTA title insurance policy forms excludes coverage against loss in connection with claims by creditors for fraudulent conveyances or preferential transfers in bankruptcy.  These claims arise where the debtor conveyed property to avoid payment to unsecured creditors, especially in bankruptcy.

Frequently, lenders and/or parties, especially in commercial transactions, request a “Creditors’ Rights Endorsement”.  Such an endorsement is not available in New Mexico and the standard policy exclusion for creditors’ rights’ claims cannot be deleted from the policy.   
DECEDENTS' ESTATES
1. PROBATE 


A. Actions
1. Testacy

If the decedent left a will, the court determines the validity of the will and appoints a personal representative.  A probate case must be filed within three years of the date of death.



2. Intestacy
If the decedent died without a will, the court may appoint a personal representative. The court will determine heirship to the decedent’s real property and the action may be filed more than three years after the date of death.
3. Intestate Succession

Per §§45-2-102 and 45-2-103 NMSA (1978), the decedent’s intestate estate will pass as follows:

§45-2-102 – Share of Surviving Spouse:

a. Separate Property: If no surviving issue, all property passes to the spouse.  If there are surviving issue, ¼ of the separate property passes to the spouse and ¾ to issue by representation.

b. Community Property: All passes to spouse.  

§45-2-102 – Share of heirs to part not passing to spouse, or if no spouse:
a. to descendants by representation.
b. if no descendants, then to parents.

c. if no descendants or parents, to siblings.

d. if no descendants, parents or siblings, to grandparents or descendants of grandparents (nieces, nephews, cousins)
(Continued)

DECEDENTS' ESTATES (Continued)

B. Personal Representative
1. Appointment 
A personal representative is appointed by court order.  The Order should show any restrictions on the PR's powers.  If the powers are those under the statute, the 
PR may sell, convey or mortgage real property See Section 45-3-715 NMSA (1978).  The statute protects a grantee from a PR, so a conveyance from the PR is insurable, unless the power to convey is restricted or limited in the order

2. Closed Estates
The appointment of the PR will terminate one year after the estate is closed. If  the PR did not convey title to the heirs during the appointment, the case must be reopened and a PR appointed to convey title.

C. Foreign Probate 
A PR or Executor appointed in a foreign probate (court from another state) may only exercise power over New Mexico property in one of two ways:
1. Ancillary Proceedings 
A New Mexico probate action must be opened with the District Court in the county where the decedent’s real property is located.  Upon filing a certified copy of the will and order from the foreign court, the NM court will issue an ancillary order appointing the PR.  §45-4-207 NMSA (1978)
2. Domesticated Orders

Pursuant to §45-4-204 NMSA (1978), if no other administration is pending in New Mexico, a foreign PR may act under a domesticated foreign order by filing the following items with the New Mexico district court in the county where the property is located:


a. Certified copy of the order of appointment; 


b. Certified copy of the will (if one exists);


c. Certified copy of the bond (if required); and 


d. Statement of his address

(Continued)

DECEDENTS' ESTATES (Continued)

II. INSURING WITHOUT PROBATE
Title may pass without a probate in several ways recognized under New Mexico law.

 
A. Joint Tenants

The vesting on the most recent deed must expressly state that the property is held in joint tenancy.  The surviving joint tenant(s) may convey the property by recording an Affidavit of Death of Joint Tenant or a Certified Copy of the Death Certificate.  All surveying joint tenants must join in any conveyance of the joint tenancy real property.

NOTE:  If the decedent were married at the time of death and held property in joint tenancy with persons other than the spouse, obtain a disclaimer or quitclaim deed from the surviving spouse to avoid a community property claim.  Also, beware of a joint tenancy deed executed shortly before the decedent’s death, as there could be a claim of undue influence or incapacity.

B. Trusts

Title should vest in the trustee and not in the name of the trust.  Trust agreements must be in writing.  Under the Uniform Probate Act, it may not be necessary to review the entire trust document to determine the extent of the trustee's authority to act.  
The trustee can provide a Certification of Trust, upon which we may rely under the statute. §46A-10-1012 NMSA (1978) However, we still have the right to require a review of the relevant portion of the trust to determine that the signing trustee is the trustee under the trust and that the trustee has the power to act. §46A-10-1012(E) NMSA (1978)
Confirm that the certification provides the required information listed in §46A-10-1012, a copy of which is included as Form 8 in the Appendix.

C. Community Property Homestead Affidavit 

The affidavit may only be used as a basis to insure title if both spouses hold record title.  Do not prepare the affidavit for the surviving spouse.  The affidavit should be prepared by the surviving spouse or his or her attorney.  Confirm that the affidavit satisfies the requirements listed in §45-3-1205 NMSA, a copy of which is included as Form 9 in the Appendix.
(Continued)



DECEDENTS' ESTATES (Continued)

D. Affidavit of Heirship

Wills must be probated within three years of the death of the decedent. Title to real property may be established by an Affidavit of Heirship, after the three-year limitation for filing an action to probate a will has expired.

Insurable title may be established by an affidavit proving 1) the decedent's ownership; 2) the decedent's death; and 3) the relationship of the heir(s) to the decedent. Section 45-3-901, NMSA (1978)

1. The affidavit must be completed and signed by someone who is not involved in the transaction, but has personal knowledge of the decedent and his or her family.

2. All heirs named in the affidavit must execute a deed (quitclaim deeds are acceptable) or a disclaimer of interest in the property; and 

3. You must complete a general index search for all heirs named in the Affidavit.

A sample form of an Affidavit of Heirship is provided in the Appendix as Form 1.

E. Transfer on Death Deed
Pursuant to §45-6-401 NMSA (1978), title to real property may pass to a designated beneficiary by a recorded transfer on death deed (“TODD”) signed and acknowledged by the record owner. The TODD transfers ownership to the beneficiary or beneficiaries named in the TODD upon the death of the owner.  No consideration is required for A TODD.   


           The signature, consent or agreement of, or notice to, a grantee beneficiary under the TODD is not required for any purpose during the lifetime of the record owner.  The owner may revoke the TODD by recording a written revocation at any time during his or her life.  A TODD is not revoked by provisions of a will.

           A joint tenancy in real property is not affected by a TODD, and the rights of a surviving joint tenant shall prevail over the named grantee beneficiary or beneficiaries.  If a joint tenant executed the TODD and if that joint tenant is the last surviving joint tenant, the TODD is effective on that joint tenant's death.
(Continued)

DECEDENTS' ESTATES (Continued)

The grantee beneficiary or beneficiaries take the record owner's interest in the real estate at death subject to all conveyances, assignments, contracts, mortgages, liens and security pledges made by the record owner or to which the record owner was subject during the record owner's lifetime and to any interest conveyed by the record owner that is less than all of the record owner's interest in the property.

           If a grantee beneficiary dies prior to the death of the record owner and an alternative grantee beneficiary has not been designated on the TODD, the transfer shall lapse.

III. LIENS AND CREDITORS CLAIMS

A. Creditor’s Claims and Tax Liens
Creditors' claims against the estate will not affect title unless a lien is filed of record.  Any and all recorded tax liens and/or judgment liens against the decedent must be released.


B. Estate Tax  

Estate taxes become a lien upon all assets of the decedent at the time of death. Therefore, determine that there is no estate tax due under the following exemption table (tax year refers to date of death):

Tax year 2004 - 2005:
 $1,500,000.00

Tax year 2006 – 2008: $2,000,000.00

Tax year 2009:
 $3,000,000.00

Tax year 2010:
 No Estate Tax 
Tax year 2011:
 $5,000,000.00
If you are unable to determine whether estate tax is due, require a certificate of no tax due from the IRS. Obtain approval from WFG underwriting counsel to accept an affidavit from the Personal Representative or heirs as to the size of the estate and that no estate tax is due, with an indemnity.  
(Continued)



DECEDENTS' ESTATES (Continued)

C. Tax Liens and Judgments Against Heirs
Any liens filed against the conveying heirs must be released.  Even if heirs disclaim their interest, liens against them may still attach.  Obtain underwriting approval from WFG prior to insuring title if all liens are not released.

See:
§45-1-101, et seq. NMSA (1978) (Uniform Probate Code)
§§45-2-102 and 45-2-103 NMSA (1978) (Intestate Succession)
§45-4-204 NMSA (1978) (Domestication of Foreign Probate Orders)

§45-4-207 NMSA (1978) (Ancillary Probate)
§46A-10-1012 NMSA (1978) (Certification of Trust) 
§45-3-901 NMSA (1978) (Affidavit of Heirship)
§45-3-1205 NMSA (1978) (Homestead Affidavit)

§45-6-401 NMSA (1978) (Transfer on Death Deed) 
Court Orders (This Manual)

Tax Liens (This Manual)

Federal Estate Tax (This Manual)

DEEDS
I. DEFINITION

A deed is a written instrument, signed by the grantor, conveying interests in real property to the grantee.  Black’s Law Dictionary 5th Ed. (1979)
II. TYPES OF DEEDS

A. Warranty Deed 
Under a warranty deed, the grantor warrants to the grantee that the grantor has the right to convey title, has good title, right to possession of the property and that the title is free of liens and encumbrances.

Because of these warranties, the grantor must take exception to all existing encumbrances and adverse matters affecting title.  The exceptions should appear under legal description as follows:  "Subject to: Reservations, restrictions, easements of record and taxes for the current year and subsequent years."  Existing encumbrances and any other adverse matters should be clearly identified with recording information.

Warranty Deeds convey after-acquired title.


B. Special Warranty Deed 
A special warranty deed contains essentially the same warranties as a warranty deed, but only for the time that the grantor held title. Special Warranty Deeds are most commonly used by lenders after foreclosures, trustees under a trust and the purchaser under a real estate contract to reconvey to the seller upon default.

C. Quitclaim Deed  
A quitclaim deed releases and conveys any interest in the property that the signor may have as of the date of the deed.  A quitclaim deed contains no warranties of title and do not convey after-acquired title.  Quitclaim deeds are frequently used for inter-family transfers and to settle title and boundary disputes.  
Obtain underwriting approval from WFG prior to insuring title conveyed by quitclaim deed.

(Continued)

DEEDS (Continued)

D. Special Master's Deed
A special master is appointed by a judge to execute and deliver a deed, as ordered by the court.  The special master executes the deed in lieu of a party with an interest in the property who is unwilling or unavailable to sign the deed.  These deeds are generally used in foreclosure sales and divorces.


E. Trustee's Deed  
A trustee’s deed is executed by the trustees of a trust or the trustee under a deed of trust following a non-judicial foreclosure sale.

F. Tax Deed  
A tax deed is issued by the state after sale of property for nonpayment of property taxes. Do not insure title acquired by tax deeds unless there is a final judgment quieting title after the tax deed is recorded.  The quiet title action must name as defendants all parties with a record interest at the time of the sale.

Title acquired by tax deed may be insurable after a minimum of ten years.  Obtain underwriting approval from WFG prior to insuring any title acquired by tax deed if no quiet title judgment has been recorded.

III. REQUIREMENTS FOR A VALID RECORDABLE/INSURABLE DEED



1. Full names of both grantor(s) and grantee(s) with their respective marital status;
2. Words of conveyance stating that the grantor is granting or quitclaiming interest in the property to grantee;

3. Full and adequate legal description of the property conveyed; 

4. Executed by the grantor(s) with a proper acknowledgment; and 

5. Delivery to the grantee(s) during the life of the grantor.

See:
§45-3-44 NMSA (1978) (Statutory Deed Forms)

Acknowledgments (This Manual)

Vesting (This Manual)

DEEDS IN LIEU OF FORECLOSURE

I. GENERALLY

Due to depreciation in value of real property, lenders may hold notes secured by insufficient collateral.  In such a case, a lender may agree to accept a deed from the borrower in lieu of foreclosure.  The benefit to the lender is that it acquires title immediately without the time and expense of a foreclosure.  The risk is that junior liens will not be wiped out by the acceptance of the deed.   

II. REQUIREMENTS


A. Junior liens
When insuring title based upon a deed in lieu of foreclosure, all junior liens must be released or shown as exceptions under Schedule B of the policy.  

B. Estoppel Affidavit

Require an estoppel affidavit signed by the borrower(s), stating the following:

1. That the deed is an absolute conveyance of title and is not intended as a mortgage, deed of trust or other security instrument;



2. That possession of the property has been surrendered to the grantee;

3. That in signing the deed, the grantor was represented by counsel and acted freely and not under duress or coercion;

4. That the deed was not given as a preference against other creditors of the grantor and the amount owed to the grantee; and

5. That the amount owed to Grantee is equal to or less than, the value of the property and the conveyance is in full satisfaction of the debt owed to Grantee in the amount of $


. 

Lender’s attorneys may include the estoppel representations in the deed and refuse to provide an addition affidavit.  If this happens, contact WFG underwriting counsel for a determination that the estoppel language in the deed is sufficient.  

DEEDS OF TRUST
Deeds of Trust are used in other states instead of mortgages.  In New Mexico, deeds of trust are recognized and controlled by statute only.  §48-10-1 et Seq. NMSA (1978)

I. USAGE
New Mexico Deeds of Trust may encumber only any type of property and may be used as a security instrument in lieu of a mortgage.  A Deed of Trust is a three party contract between the Beneficiary (Lender), the Trustee (who holds title for the lender and borrower) and the Trustor (Borrower).  In New Mexico the beneficiary may release the Deed of Trust (In other states the trustee must file a reconveyance.

II. TRUSTEE
Under the Deed of Trust Act, the trustee must be a “qualified person”. §48-10-06 NMSA (1978).  Initially the trustee may be a title company, title insurer or bank.  The trustee has the right to resign at any time.  The lender may substitute a new trustee at any time.  If the lender refuses to designate a trustee, take an exception under Schedule B for failure to name a trustee under the deed of trust.

The trustee’s duties are minimal, provided the loan does not go into default.  Upon a default, the lender usually files a substitution of trustee.  The new trustee will typically be an attorney or qualified corporate trustee’s sale company that will process the non-judicial foreclosure by exercising the trustee’s power of sale. 

Lenders will frequently that the title insurer serve as the initial trustee.  If the lender requests that WFG be named as trustee, the designation should be as follows:




WFG National Title Insurance Company

613 NW Loop 410, Suite 150

San Antonio, TX 78216

C. TRUSTEE’S SALE (NON-JUDICIAL FORECLOSURE):
Deeds of Trust may be non-judicially foreclosed against property that is not 1-4 family residential.  The Beneficiary can obtain title by a trustee's deed after a trustee's sale without filing a lawsuit. No Deficiency judgment may be awarded to beneficiary through a trustee's sale.  The statutory right of redemption after a trustee's sale is nine months, unless shortened to one month in the Deed of Trust, the same as after foreclosure of a mortgage. §48-10-16 NMSA (1978)
(Continued)

DEEDS OF TRUST (Continued)
In New Mexico, only properties that are not owner occupied 1-4 family residential can be legally foreclosed by a trustee’s sale.  The Home Loan Protection Act requires lenders to judicially foreclosure a lien against a 1-4 family residential property occupied by the borrower. (See §58-21A-6(E), NMSA 1978) 

D. INSURING TITLE AFTER A TRUSTEE’S SALE:
1. Determine that the property is not owner occupied 1-4 family residential; 

2. Determine that the Notice of Sale was recorded at least 90 days prior to the sale;

3. Obtain an affidavit from the trustee stating:

a. All notice requirements under the Deed of Trust Act were satisfied;

b. The sale was properly held; and

c. Whether the bidder at the sale was the foreclosing lender or a third party bidder. 

4. Obtain approval from WFG underwriting counsel if the proposed insured is a third party bidder at the sale;

5. If a Federal Tax Lien is filed of record 30 or more days before the sale, obtain proof of notice to the IRS at least 25 days prior to the sale.  If notice is not given to the IRS, the lien will continue to attach to title.  Even if proper notice is given, the government has a 120-day right of redemption after the sale.  The requisite written notice to the IRS must:
a. Be given not less than 25 days prior to the sale by registered or certified mail, or personal service to the District Director for the Internal Revenue District where the sale is to be conducted, to the attention of the chief, special procedures staff.

b. Contain the name and address of the person submitting the notice, a copy of each notice of Federal Tax Lien affecting the property, a description of the property (including street address and full legal description), the date, time, terms and place of sale, and the approximate amount necessary to satisfy the contract, including principal, interest and expenses. 

6. Determine that all rights of redemption have expired or include a Schedule B exception for the unexpired right of redemption.

See:
§48-10-101, et seq. (New Mexico Deed of Trust Act)

Foreclosure (This Manual)

Mortgages (This Manual)

DIVORCE

A. PROPERTY SETTLEMENT AGREEMENTS
Frequently in divorce cases the parties will enter into some form of Property Settlement Agreement.  When an agreement is reached, the parties may execute deeds dividing their property, they may divide the property by formal agreement, or the property may be divided by court judgment. 

Property Settlement Agreements will usually list all of the community and separate property and indicate which property each party is to receive.  Occasionally, but not often, the agreement will contain granting or conveyancing language such as “does hereby grant, bargain and convey” such property, with a legal description, to the receiving spouse.  In such a case, the agreement will convey title and a deed is not necessary. The parties’ signatures to the agreement must either be acknowledged, or the agreement must be incorporated into a court judgment. If the agreement is used to clear title, it must be recorded. A certified copy of the court order incorporating the agreement is recordable. 
B. COURT ORDERS
If the parties do not enter into an agreement, the division of marital property may be determined by the court.  The judgment should indicate the property that each party is to receive.  If the judgment includes such language as: “It is therefore ordered adjudged and decreed by the Court that title to such property is hereby vested in 

 and 

 shall have no further right, title or interest in said property.  If title is vested and divested in this manner, describing the property by legal description, it is not necessary that the parties execute deeds.

C. DEEDS 

If the court order or Property Settlement Agreement provide that the parties will execute necessary documents to complete the transfer of title, then a deed or deeds will be required.  If the court order simply states that “…wife or husband shall receive the home at 123 Main Street…”, recording a copy of the order is insufficient to transfer title. 
EASEMENTS
I. DEFINITION

An easement is the right of use over the property of another. Black’s Law Dictionary 5th Ed. (1979). The most common use is for ingress and egress, utilities, drainage or parking.  Easements are insurable interests in real property.

II. TYPES OF EASEMENTS

A. Appurtenant Easements
1. Run with the land and need not be conveyed separately form the fee. 

2. Land burdened by an appurtenant easement is called the servient estate or tenement.



3. Land benefited by the easement is called the dominant estate or tenement.

B. Easements in Gross
1. Benefits a party rather than another parcel of land, i.e. a utility easement, the right to harvest crops, etc.
2. Does not run with the land and must be conveyed separately.

III. CREATION OF EASEMENTS 
A. Easements of Record
1. Public road easements, streets and highways, which may be acquired through condemnation actions (eminent domain).


2. Dedication of rights of way as shown on a recorded plat.


3. Express grants or reservations in deeds or agreements.


4. Grants or reservations contained in restrictive covenants;



5. Quiet title judgment or other court order establishing the easement.

B. Unrecorded Easements
Easements may also be established without a written grant or reservation.  These easements do not usually appear of record.  An interest in the following easements is not insurable until a final acceptable court order is recorded: 
1. Prescriptive Easements



a. Acquired through continuous use for at least ten years.




b. In an open and obvious manner.
c. Under a claim of right adverse or hostile to the owner of the servient tenement.

d. No requirement that there be no other access.
(Continued)

EASEMENTS (Continued)



2. Easements by Necessity



a. There can be no other right of ingress and egress;

b. Title to landlocked parcel and adjacent parcel (servient tenement) can be traced to a common grantor;

c. The law presumes that no grantor would intentionally land lock a parcel by failure to grant or reserve an easement, therefore, the landlocked parcel is entitled to an easement by necessity.

IV. INSURING PROPERTIES SUBJECT TO EASEMENTS

A. Easements of Record


1. Must appear as exceptions to coverage in Schedule B. 

2. The exception must describe the document creating the easement.

3. Easements shown on recorded plats are not vacated by a new plat. 

4. The documents and/or plat creating the easement should contain a clear description of the location and purpose of the easement.


B. Unrecorded Easements
1. Evidence is disclosed on surveys as roads, paths, or utility lines on the property for which there is no recorded easement.

2. Include an exception to coverage in Schedule B for easements or claims of easements whenever a survey discloses possible easement rights whether or not survey coverage is provided.

V. INSURING EASEMENT RIGHTS
Parties may request affirmative coverage for the right to use a specific easement, even though there is other access to the property.  This coverage is available if the search and examination of title establishes that the easement is granted or reserved in an instrument filed of record; and there are no defects or encumbrances on the burdened property(ies) that could defeat the easement rights.

NOTE: Do not insure a right to an easement based upon prescriptive use or a claim of necessity unless a nonappealable court order or judgment is filed of record establishing the easement.

See:
Access (This Manual)

Affirmative Coverage (This Manual)

Surveys (This Manual)

ESCROW SERVICES

I. REQUIREMENTS
A. General Requirements
1.  Accept funds only pursuant to written escrow instructions or a signed purchase agreement.

2.  Only accept mutual written escrow instructions and amendments thereto.

3. Receive and handle funds as required by §58-28-1, et seq. and §59A-12-22, NMSA 1978.

4. All escrow funds must be deposited and held in a separate account(s) and all escrow accounts must be reconciled monthly.  
5. Shortage in an agency escrow bank account must be reported to WFG immediately.

B. Deposits  
Only cash, cashier's checks or other readily available funds may be deposited into escrow

accounts.  Do not deposit personal checks into an escrow bank account.

C. Escrow Disbursements  
Only authorized officers or owners should be signatories on escrow accounts.  All signatories on escrow accounts should be bonded.  
When an employee signatory leaves an agency, immediately notify the bank and provide new signature cards to the bank.  Also notify WFG if that person was a key employee or appointed as agent of WFG.
D. Escrow Files  

All escrow receipts and disbursements must balance before the file is closed.  All escrow files must contain copies of all checks received, copies of all checks disbursed, a balance sheet and Settlement Statements (preferably HUD-1) signed by all parties to the transaction.  You must retain all bank statement and escrow books and records for at least 6 years, §13.14.4.9(E) NMAC
E. Escrow Documents  
All escrow files must contain copies of the Purchase Agreement and/or Lender's Instructions with written evidence of any changes or amendments thereto, all documents recorded in the transaction, showing recording information, the binder and policy(ies), with all issued endorsements and evidence of identification for all parties whose signatures were notarized at the agent's office.

NOTE:   Most escrow questions should be handled by the agent.  Any escrow problem that could affect the underwriter, should be discussed with WFG underwriting counsel.

See:
§13.14.4.8 NMAC through §13.14.4.11 NMAC, inclusive (Escrow Services)
§58-28-1, et seq. (Land Title Trust Funds)

§59A-12-22 NMSA 1978  (Fiduciary Funds)
Available Funds (This Manual)

FACULTATIVE REINSURANCE AGREEMENT
(NEW MEXICO FORM 10)

The Facultative Reinsurance Agreement (NM FORM 10) may only be issued by an underwriter when that underwriter obtains reinsurance from another underwriter.

See:
NM FORM 10 (Facultative Reinsurance Agreement)

§13.14.18.23 (Promulgated Form)

FEDERAL ESTATE TAXES

I. GENERALLY
Federal Estate Tax is based on the size of the decedent’s estate.  The size of the estate includes gifts made during the decedent’s lifetime (except for small gifts qualifying for exclusion).  

II. FEDERAL ESTATE TAX LIEN
A lien to secure payment of estate taxes attaches to all property of the decedent at the time of death. 26 U.S.C. §6324(a) (Lien and10 Year Limitation)  The lien does not have to be recorded to be effective.  The lien is generally enforceable for 10 years from the date of death 26 U.S.C.  §6502, although it may be extended up to 14 years under certain circumstances 26 U.S.C. §6166(a)(1) & (3).  Unless you have a certificate from the IRS of no tax due or the probate case shows the estate is exempt from tax, the following exception should appear in Schedule B:


“Federal estate tax lien for the estate of 


.” (Name of Decedent)

III. EXEMPTION AMOUNTS
The portion of the estate passing to the surviving spouse is exempt from estate tax.  No estate tax is due if the decedent’s gross estate was below the following exemption:

Year of Death:  
2004 - 2005:
$1,500,000.00

2006 – 2008: 
$2,000,000.00

2009 -

$3,500,000.00

2010:
  
No Estate Tax
2011-
  
$5,000,000
IV. UNDERWRITING
When dealing with a decedent’s estate, review the probate case to determine that the estate is exempt from estate tax.  If the gross estate exceeds the exemption, require a certificate of no tax due from the IRS.  In all other circumstances, contact WFG for underwriting approval.

See:
26 U.S.C. §6324(a) (Lien) 
26 U.S.C. § 6502 (10 Year Limitation)
26 U.S.C. §6166(a) (1) & (3) (Deferred Payment)
FEDERAL JUDGMENT LIENS

I. CREATION OF LIEN
Pursuant to 28 U. S. C., §3201, a federal judgment lien can be created by recording an abstract of federal judgment in the county where the real property is located.  

II. STATUTE OF LIMITATIONS
Federal judgment liens attach to all real property of the debtor for a period of 20 years. 28 U. S. C. §3201(c)  It made be renewed by court order for an additional 20 years, but the renewal notice must be recorded prior to the expiration of the original 20-year period.

See:
28 U.S.C. §3201(a) (Creation of Lien)

28 U.S.C. §3201(c) (20 Year Limitation)

28 U.S.C. §3201(c) (2) (Renewal)

FEDERAL TAX LIENS

I. ATTACHMENT and PERFECTION OF LIEN

Federal Tax Liens attach to all property of the taxpayer from the date of the assessment, not from the date of recording the lien.  However, the lien is not perfected against the taxpayer’s real property and will not affect a bona fide purchaser or encumbrancer until the lien is recorded in the county where the real property is located. 

II. STATUTE OF LIMITATIONS

Federal Tax Liens are valid for 10 years and 30 days from the date of assessment shown on the lien.  Most liens will show the last date for re-filing. The lien cannot be enforced after expiration unless it was refilled on or before the last date for re-filing.
III. BANKTRUPTCY

Federal Tax Liens are usually not discharged in bankruptcy.

IV. NOTICE TO IRS and RIGHT OF REDEMPTION

If a Federal Tax Lien is filed against a purchaser under a Real Estate Contract or borrower under a Deed of Trust, the lien will not be wiped out by a default or Trustee’s Sale, unless the IRS is given appropriate notice at least 25 days prior to the release of the Special Warranty Deed.

Following foreclosure of a mortgage or Deed of Trust or default under a Real Estate Contract, the IRS has a 120 day right of redemption and an exception for the right of redemption must appear in Schedule B if a new policy is issued prior to expiration of the right of redemption.  

See:
26 U.S.C. §6502 (10 years from date of assessment)
26 U.S.C. §7425 (Discharge of Tax Lien in Foreclosure
28 U.S.C. §2410 (120-day US Right of Redemption)

26 C.F.R. §301.7425-1 (Judicial Foreclosure)

26 C.F.R. §301.7425-2 (Non-judicial Foreclosure)

26 C.F.R. §301.7425-3 (Notice Requirements for Non-judicial Foreclosure)

26 C.F.R. §301.7425-4 (Redemption Rights)

FEDERAL SEIZURES

The Federal government has the right to seize real property acquired with assets obtained through illegal activity, usually from the sale of illegal drugs and/or to satisfy Federal Tax Liens. 

WFG will generally not insure title to seized property whether vested in the United States or its grantee(s).  If you are requested to insure seized property, contact WFG underwriting counsel for assistance.

FENCES

Although fences are often considered a designation of the property line, in reality they frequently deviate from the actual boundary.  The following exceptions should appear in Schedule B of the policy if the survey reflects any deviation of the fence from the boundary lines.

1. Where the neighbor’s fence appears to encroach upon the insured land:  

Encroachment upon the insured premises by fence appurtenant to the property adjoining on the [direction] by fence appurtenant to the insured premises [as shown on survey dated 


, prepared by 



.

2. Where the fence on the insured land encroaches upon adjoining property:  

Encroachment upon property adjoining on the [direction] by fence appurtenant to the insured premises [as shown on survey dated 


, prepared by 




.

3. Where the fence deviates from the boundary line by crossing the line both within the insured land and across adjoining property :  

Rights, if any, of property owners adjoining on the [direction] in and to that portion of the insured premises lying between the [direction] property line and the fence inside said property line [as shown on survey dated 


, prepared by 




.

FOREIGN INVESTORS REAL PROPERTY TAX ACT (F.I.R.P.T.A.)

I. WITHHOLDING REQUIREMENT

§1445 of the Internal Revenue Code requires the transferee of real property conveyed by an individual foreign seller to withhold 10% of the amount realized from the sale.  Withholding of 35% may be required for certain foreign entities.  The sales price is considered the amount realized. 

II. EXCEPTIONS
There are several enumerated exceptions to the holding requirement, including:  

A. A purchase by an individual or individuals for use as their personal residence for a sales price of $300,000 or less; 

B. The transferor signs a certification of non-foreign status, under penalty of perjury, stating that he or she is not a foreign person and including his or her address and social security number.  The purchaser is exempt from withholding if the transferor delivers the certification to a Qualified Substitute and the purchaser has no knowledge that the certification is false;

C. The transferred property is not a U.S. Real Property interest, i.e. shares of stock or partnership interest in an entity that owns real property;

D. The IRS has issued a withholding certificate reducing or eliminating the withholding requirement;

E. There is no consideration paid for the property, i.e. a gift;

F. The property is acquired by the US, a state or political subdivision.

If the transferor claims that withholding is not required for any other reason, contact WFG underwriting counsel to discuss and obtain approval.

III. QUALIFIED SUBSTITUTE
Although the transferee is required to withhold or determine that an exception is applicable, this may be done through a qualified substitute.  Pursuant to the regulations, a qualified substitute is (a) the person (including an attorney or title company) responsible for closing the transaction, other than the transferor’s agent, and (b) the transferee’s agent.  
(Continued)

FOREIGN INVESTORS REAL PROPERTY TAX ACT (F.I.R.P.T.A.)

(Continued)
A person is not treated as an agent if the person only performs one or more of the following:


1. Receives and disburses any part of the proceeds;


2. Records any document;


3. Types or copies forms or documents;


4. Obtains title insurance repots;


5. Transmits documents between the parties; and/or


6. Functions exclusively as a representative of a condominium association.

It is clear that title companies are recognized as qualified substitutes.  Although this is an escrow issue and not a title insurance issue, the title agent should act only on behalf of the transferee where the seller is an individual.  The rules are more complicated for foreign entities and they should be represented by counsel.

IV. REPORTING
The amount withheld must be reported on Form 8288 and remitted to the IRS within 20 days of the date of the sale.

See:

26 U.S.C. §1445 (Foreign Investors Real Property Tax Act) 

Instructions Form 8288 (Rev. 11-2009)
FORECLOSURE TITLE INSURANCE POLICY
(NEW MEXICO FORM 41)

I. INTRODUCTION 

The policy was promulgated to facilitate the filing of a foreclosure action and pass liability to the underwriter for record interests that do not appear in the policy.  The policy protects lenders and their attorneys by listing all parties that must be named in the foreclosure action.  The regulation promulgating the Foreclosure Title Insurance Policy does not preclude the issuance of a title search and report by the agent. 

II. WHEN AND WHY THE POLICY SHOULD BE USED

The policy may be issued only upon a bona fide order from an attorney, trustee, mortgagee or their agent in anticipation of, and to facilitate, the filing of an action to judicially foreclose the lien of a mortgage or deed of trust or to non-judicially foreclose a deed of trust. 

The policy should be issued prior to filing the complaint to identify the parties to be named. No binder is issued.  The Down Date Endorsement (NM Form 42) should be issued after the complaint and notice of lis pendens are filed to identify any interests of record between the date of the policy and the filing of the lis pendens.

III. COVERAGE

The policy insures that title to the described estate is vested in the vestee as shown in Schedule A, that there are no defects other than those shown in Schedule B and that all current interest holders claiming some right, title or interest to the estate are shown in Schedule B.  The amount of coverage should be the amount of the unpaid principal indebtedness under the obligation secured by the lien to be foreclosed

IV. PROMULGATED RATES 

The premium for the policy is 55% of the full basic premium.  The Premium for a subsequent owner’s policy after foreclosure is $55% of the full basic premium.  The basic premium rate shall apply for any liability insured above the amount of the foreclosure guarantee policy.   

If the foreclosure is terminated by reinstatement of the loan, and a new owner’s policy is issued within one year of the Foreclosure Title Insurance Policy, 50% of the premium paid for the Foreclosure Title Insurance Policy is credited toward the new policy premium

The premium for the Down Date Endorsement (NM 42) is $25.00 per endorsement.   
See:
§13.14.7.22 NMAC (Policy Regulation)
§13.14.9.28 NMAC (Premium)
FORECLOSURES
I. GENERALLY

In New Mexico, a judicial foreclosure is required to enforce any lien rights against 1-4 family residential real property. Mortgages, mechanics liens, judgment liens, etc. cannot be foreclosed without a court order.  Deeds of Trust encumbering property that is not 1-4 family residential, may be foreclosed without litigation, under the trustee's power of sale (See Deeds of Trust, this manual)
II. LIMITATIONS OF ACTIONS:
When the collection of a debt is barred by statute, the lien securing the debt cannot be foreclosed.  Therefore, title may be insured without regard to the following liens, after the time indicated has passed (if the lien has not been renewed):

State Court Judgment Liens
- 14 years from date of judgment §39-1-6 NMSA (1978)
Federal Judgment Liens
- 20 years if creditor is the U.S. 28 U.S.C. 3201(c)
  (14 years for other creditors 39-1-6 NMSA (1978)
Federal Tax Liens

- 10 years from date of assessment 26 U.S.C. 6502
N.M. State Tax Liens

- 10 years from filing date of lien §7-1-39 NMSA (1978)
Mechanic's Liens
            - 2 years from date of the lien §48-2-10 NMSA (1978)
Mortgages and Deeds of Trust - 6 years from due date of final payment under the note





 §37-1-3 NMSA (1978) and §37-1-20 NMSA (1978)
II. INSURING AFTER FORECLOSURE:
When insuring title following a foreclosure sale, be sure that:

1. The appeal period has run for the final order for sale.

2. The Special Mater's deed conveys title to the lender or third party bidder.

3. All subordinate lien holders were named as defendants in the action.

4. The borrower is no longer in possession of the property.

5.  If a federal tax lien was filed, proper notice was given to the IRS prior to the sale. 

6.  Unexpired redemption rights are listed as exceptions in Schedule B. 

IV. BANKRUPTCY:

If the foreclosed party filed Bankruptcy prior to the foreclosure sale, require a Bankruptcy Court Order for relief from the automatic stay.  A foreclosure without relief from stay is void.  If the foreclosed party filed Bankruptcy after the sale and less than one year from date of proposed title policy, contact WFG for underwriting approval.   (Continued)    
FORECLOSURES (Continued)

V. RIGHTS OF REDEMPTION:

New Mexico statutes provide for a 9 month right of redemption from the date of foreclosure sale.  §39-5-18(A)(1) NMSA (1978) The nine-month period may be reduced to no less than 1 month by agreement of the parties. §39-5-19 NMSA (1978)  The right of redemption may not be waived and if the agreement or mortgage provide for waiver of redemption rights, the redemption period will be 9 months.

Federal Tax Liens have a right of redemption for 120 days from sale.  Federal subordinate voluntary liens, i.e. SBA Loans, have a 1-year right of redemption from sale.  All unexpired rights of redemption must appear as exceptions to coverage under Schedule B.
Assignment of Redemption Rights

The foreclosed borrower or a junior lien holder may assign their redemption rights to a third party. §39-5-18(D) NMSA (1978) The foreclosed owner has the first right of redemption and the junior lien holders rights are in the same priority as their respective liens. §39-5-18(A)(3) NMSA (1978) Obtain underwriting approval prior to insuring title to the borrower's assignee following redemption. 

Redemption by Borrower

If the borrower redeems or repurchases the property after the sale, all liens wiped out by the foreclosure will reattach to title.

Obtain underwriting approval from WFG prior to insuring title where a foreclosed borrower redeems or repurchases the property.

See: 

Bankruptcy (This Manual)

Court Orders (This Manual)

Mortgages; Deeds of Trust (This Manual)

Foreclosure Guarantee Policy [NM FORM 41] (This Manual) 
§7-1-39 NMSA (1978) [10 year limitation to enforce State Tax Lien]

§37-1-3 & §37-1-20 NMSA (1978) [6 year limitation to foreclose mortgage]

§39-1-6 NMSA (1978) [14 year limitation to foreclose judgment lien]

§39-5-18 & §39-5-19 NMSA (1978) [Rights of Redemption]

§48-2-10 NMSA (1978) [2 year limitation to foreclose mechanic’s lien]

26 U.S.C. 6502 [10 year limitation to enforce Federal Tax Lien]

28 U.S.C. 3201 [20 year limitation to foreclose judgment lien in favor of U.S.]

26 U.S.C. §7425 (Discharge of Tax Lien in Foreclosure

28 U.S.C. §2410 (120-day US Right of Redemption)

26 C.F.R. §301.7425-1 & 301.7425-2 (Judicial & Non-judicial Foreclosure)

26 C.F.R. §301.7425-3 (Notice Requirements for Non-judicial Foreclosure)

26 C.F.R. §301.7425-4 (Redemption Rights)

FORGERIES AND FRAUD

Title insurance policies insure the insured against forgeries in the chain of title. Be sure to closely scrutinize and verify the validity (to the extent possible) of the following:
1.  Documents signed outside of your office or a WFG operation or agent’s office.

2.  Deeds and/or releases executed by a spouse (particularly by a former spouse). 

3.  Powers of Attorney from a spouse, former spouse or co-owner of the property.

4.  Proper identification of all parties signing documents in the office.

Forgery/Fraud Red Flags:

1.  No transaction of record for a long time, then a series of deeds and/or mortgages. 

2. Recent deed to seller or borrower with no escrow or financing.

3. Transactions handled entirely through the mail with unknown parties.

4. Owner did not purchase through a title company and now wants title insurance. (Obtain   underwriting approval from WFG if insuring after acquisition of the estate)

5. Owner or lender without an existing title policy requests a policy for a fraction of the value of the property.

6. A party to the transaction (or broker) offers to obtain signatures on documents outside of your office to expedite closing.



7. A large or recent mortgage or recorded lien of record is released without a sale or refinance​. 



8. Another title company refused to close the transaction or issue title insurance.


9. Documents appear to have been altered after they were signed. 

10. A party's signature appears different from prior instruments.
Discuss all unusual or suspicious circumstances with WFG underwriting counsel prior to issuing any commitment or policy.  
GIFTS


I. Title Insurance Where Property Acquired by Gift


When a donee of a gift of real property requests title insurance, this raises a red flag as to possible title issues.  At a minimum, we must require:

A. Satisfactory evidence of the value of the property; 

B. A review of the document(s) creating the gift and transferring title; 

C. A determination that the donor’s signature is valid and that the donor was competent.
Title must be searched and examined carefully to determine any possible defects that would result in litigation and the court records must be searched to determine that neither the donor nor donee were not named in pending lawsuits.  

If you have questions or concerns, contact WFG Underwriting Counsel.

II. Uniform Transfers to Minors Act
Minors (persons under the age of 18) are not competent to sign binding contracts, including documents to convey an interest in real property §45-4-401, NMSA (1978).  Do not insure title conveyed by a minor, its parent or legal guardian.  Require that a conservator be appointed to deal with the minor's estate. §45-4-401, NMSA (1978)


The Uniform Transfers to Minors Act §46-7-11, et seq. NMSA (1978) permits transfers to, and conveyances from, a custodian for a minor without the necessity of a court order.  Under the act, title must vest as follows:

"TRANSFER UNDER THE UNIFORM TRANSFERS TO MINORS ACT"

I, ________ (name of the transferor or name and representative capacity if a fiduciary) hereby transfer to__________ (name of custodian), as custodian for _______________________ (name of minor) under the Uniform Transfers to Minors Act, the following: (insert a description of the custodial property sufficient to identify it). 

__________________________________ 

Dated: ____________________________

(Signature)

_____________________ (name of custodian) acknowledges receipt of the property described above as custodian for the minor named above under the Uniform Transfers to Minors Act. 

_________________________________  

Dated: __________________


 

(Signature of Custodian)

See:
§45-4-401, NMSA (1978) [Conservator]

§46-7-11, et seq. NMSA (1978) [Uniform Transfers to Minors Act]
GOVERNMENT ENTITIES

Federal, State, County and City Governments and any agencies existing under them may hold title to real property. 

Prior to insuring title out of a governmental entity, require: 

1. A resolution, ordinance or statute permitting the conveyance; and

2. Documentation establishing authority for the individual who will sign on behalf of the entity.

If the entity acquired title through a seizure or forfeiture, obtain approval from WFG prior to insuring title from the entity.

HEIRS AT LAW
See Decedents’ Estates/Intestate Succession (This Manual)
HOMEOWNER'S ASSOCIATION LIENS

I. CREATION OF LIEN RIGHTS
Homeowner’s Association Lien rights are usually provided for in the Covenants, Restrictions or By-laws for the association.  The lien will usually secure payment of dues and/or improvement assessments for the common areas.  The document creating the lien rights will usually provide for subordination of the lien to first mortgages against the property.  If there is no such provision, an exception to coverage in Schedule B must be included in both Owner's Policies and Loan Policies.

II. RECORDED LIENS
Recorded liens must be released or shown as an exception in Schedule B.  The liens should properly identify the specific property encumbered.  The lien will not be avoided in bankruptcy if it is perfected prior to filing of the petition.
HOMESTEAD EXEMPTION
In New Mexico, an individual may claim a homestead exemption for his or her personal residence in the amount of $60,000.  If the property is owned jointly, each may claim $60,000.
See:

§42-10-9 NMSA (1978) [Homestead Exemption]
HOSPITALS
If you receive an order for an owner's or loan policy insuring a hospital or medical facility, determine if federal funds were provided to construct or improve the facility.  If federal funds were provided, determine under which of the following statutes the funds were authorized and insert the following exception to coverage under Schedule B:
I. EXCEPTION:

"Rights of the United States to recover funds from the owner or transferee of the land in connection with the use of federal funds advanced under (insert the relevant act)"

II. FEDERAL STATUTES:

Hill-Burton Act (42 U. S.C. 291)

Research Facilities in Sciences Related to Health (42 U.S.C. 292) 

Schools of Nursing (42 U.S.C. 296)

Teaching Facilities for Training Physicians, Pharmacists, Optometrists, Podiatrists, Veterinarians, Dentists and Professional Public Health Centers (42 U.S.C. 295)

Contact WFG underwriting counsel for assistance in determining the proper exception.
INDEMNITY AGREEMENTS

I. GENERALLY
Under certain circumstances, WFG may require indemnity agreements from borrowers, sellers, builders, other underwriters or third parties.  Indemnity Agreements are most commonly required in the following situations:

II. MECHANIC'S LIEN COVERAGE WITH "BROKEN PRIORITY":
When insuring a lender against mechanics' liens by either issuing Endorsement "A" to a Construction Loan Policy  or deleting Standard Exception 4 from a Loan Policy (if issued in lieu of a Construction Loan Policy) where the work of improvement has commenced or materials delivered, before recordation of the mortgage, obtain underwriting approval from WFG.  One of the requirements for the approval of such coverage is an Indemnity Agreement from the borrower and/or builder.

III. INDEMNITY AGREEMENTS BETWEEN UNDERWRITERS:
WFG will require an Indemnity Agreement from another underwriter prior to issuing an Insuring Around Endorsement (NM FORM 43) or insuring against an adverse matter for which the other underwriter is obligated under a previously issued policy.

Obtain approval from WFG underwriting counsel prior to insuring title in reliance upon any Indemnity Agreement

See:
NM FORM 43 (Insuring Around Endorsement) 

Broken Priorities (This Manual) 

Indemnity Agreement (Mechanics' Liens) 
INDIAN LAND

ALWAYS obtain underwriting approval from WFG prior to insuring title to any land or interest in land, including, but not limited to, easements or rights of way, that is, or could be considered to be, "Indian Land".

Land held by an individual Native American that is not within a pueblo or reservation is not considered to be "Indian Land".
JOINT VENTURES
Joint Ventures are recognized under the common law.  They are neither created nor governed by statute.  They may hold and convey title to real property.

A Joint Venture is defined as:

1.  An association of two or more persons jointly involved in a commercial enterprise; 

2. With mutual power and right of control;


3.  Sharing a common interest; 

4. Under an agreement to share profits and losses.

Prior to insuring any conveyance from a joint venture, review the written joint venture agreement to determine and identify the party or parties with authority to act for the joint venture. 


If there is no written agreement, or you cannot determine who has authority to act on behalf of the joint venture, contact WFG underwriting counsel prior to insuring title out of the joint venture.

JUDGMENT LIENS

I. FEDERAL COURT JUDGMENT LIENS:
See: Federal Judgment Liens (This Manual)

II. STATE COURT JUDGMENT LIENS: 
A. Generally

1.  The recording of a transcript of judgment creates a lien on all of the debtor’s property.

2. If the transcript of judgment is recorded before a bankruptcy petition is filed, the lien is not wiped out by a discharge in bankruptcy without an order to avoid the lien.

3. Once recorded, the lien must be released or shown as an exception to coverage in Schedule B.

4. Judgments quieting title, not necessarily a “lien”, should be recorded in their entirety.

B. Statute of Limitations
State Court judgment liens are enforceable for 14 years from the date of the judgment, NOT from the date of recordation of the transcript of judgment. §39-1-6 NMSA (1978) The lien may not be renewed.  After 14 years the lien has no force and effect and may be ignored.

See: 

Bankruptcy (This Manual) 
§39-1-6 NMSA (1978) (14 Year Limit to Enforce Lien)
Limitations of Actions (This Manual)
LEASEHOLD POLICIES

I. GENERALLY

To issue Leasehold Policies (both Owner’s and Loan), issue the standard Owner’s Policy and Loan Policy with the appropriate Leasehold Endorsement (NM FORM 20 or 21).  The term “Leasehold Estate” is defined in the endorsements as the right of possession for the term described in Schedule A of the policy, subject to any limitations contained in the lease.  The Policies and Endorsements do not insure the validity and enforceability of contractual rights created in the lease.

II. LEASEHOLD LOAN POLICIES: 
Leasehold Loan Policies are issued to insure mortgages on leasehold estates.  The policy amount will be the face amount of the mortgage or deed of trust. 

NOTE:  Be sure that the lease permits the lessee to obtain a mortgage prior to insuring a loan executed by a lessee and/or the assignee of the lessee.  Also, if the borrower is an assignee of the lessee, review the terms of the lease to determine that the assignment is valid.

III. LEASEHOLD OWNER'S POLICIES: 
Leasehold Owner's Policies are issued to insure the leasehold estate.  At the option of the insured, the policy should be written in one of the following amounts:


1. The total amount of rental payments under the lease;

2. The value of the land, plus existing improvements; or 

3. The value of the land, plus the cost of immediately contemplated improvements. If the policy insures this amount, the pending improvements clause or endorsement must be included with the policy.

IV. LEASEHOLD ENDORSEMENTS: 

A. Loan Policies:

The Leasehold Loan Policy Endorsement (NM FORM 21) must be attached to a standard Loan Policy to modify it to a Leasehold Loan Policy.

B. Owner’s Policies:

The Leasehold Owner's Endorsement (NM FORM 20) must be attached to a standard Owner's Policy (NM FORM 20) to modify it a Leasehold Owner's Policy.  The Named Insured Endorsement (NM FORM 55) must only be issued with any policy issued prior to August 1, 2008.

(Continued)

LEASEHOLD POLICIES (Continued)

Owner's Leasehold Conversion Endorsement (NM FORM 31) should be used to convert a Leasehold Owner's Policy to a Standard Owner's Policy if the owner of the leasehold interest acquires fee title within three (3) years of the date of the Leasehold Policy
If the lessee acquires to the fee, the Multipurpose Endorsement (NM FORM 11) must be issued with FORM 31, to change the estate insured, add or delete appropriate exceptions; and modify the policy to accurately reflect condition of title, delete standard exceptions upon request, as in a regularly issued Owner’s Policy.

V. EXCEPTIONS:

The Loan and Owner’s Leasehold Policies must contain the same standard exceptions as Owner's and Loan Policies (exceptions may be deleted in same manner as Standard Policies).  The terms of the lease should be added as an exception to coverage under Schedule B.  Leasehold Policies should also contain the following exception in Schedule B:  

“Any loss or damage resulting from failure by the lessee to comply with the terms and conditions of the lease set forth under Schedule 
 hereof, creating the leasehold estate hereby insured.”

*Exception must also be taken to any limitations, reservations, easements, restrictions, etc. that may be contained in the lease.

VI. PREMIUM:
The premium for Leasehold Policies is the same premium as Standard Owner's and Loan Policies.  There is no additional premium for Leasehold Endorsement NM FORMS 20 and 21.

The premium for the Conversion Endorsement (NM FORM 31) is 50% of Basic Premium Rate at the time of the conversion, up to face amount of the Leasehold Owner's Policy.  If the amount of coverage exceeds that of the Leasehold Owner's Policy, the Basic Premium Rate will apply to the additional policy amount.

See:
§13.14.8.9 NMAC (NM FORM 20 -Leasehold Owner's Endorsement) 

§13.14.8.9 NMAC (NM FORM 21 - Leasehold Loan Policy Endorsement) 

§13.14.6.9 NMAC (NM FORM 31 - Leasehold Owner's Conversion Endorsement) 

§13.14.7.9 NMAC (Leasehold Loan Policies)

§13.14.6.9 NMAC (Leasehold Owner's Policies) 

§13.14.9.21 NMAC and §13.14.9.38 NMAC (Premiums)

LEGAL DESCRIPTIONS

I. GENERALLY

Documents affecting title to real property and title insurance policies should describe the property by legal description.  An adequate legal description is one that a surveyor could use to locate the property on the ground.  The Short form Policy promulgated in 2004, however, requires only a property address.

II. TYPES OF LEGAL DESCRIPTIONS:

A. Recorded Subdivision Plat: 

Legal descriptions derived from recorded subdivision plats must include the lot or tract designation, the block, unit and/or phase, the name of the subdivision, the County where the property is located and the date the plat was recorded.

B. Sectionalized Lands:

U.S. Surveys, begun in 1784, established:

1. Sections, which are one square mile and contain 640 acres, within     Townships, containing 36 square miles;

2. The Principal Meridian as the North/South Line; 

3. The Base Line as the East/West Line;

4. The Range Lines, 6 miles apart, running North/South, parallel to the Principal Meridian;

5. The Township Lines running East/West, parallel to the Base Line;

6. Sections within a Township are numbered 1 to 36, beginning at the Northeast Corner;

7. Sections are frequently divided into quarters, each containing 160 acres; 

8. Sectionalized property may be described as SW 1/4 of NE 1/4 of NW 1/4, Section 10, R 10 E, T 10 N.  Because the Earth is not flat, occasionally the lines create "extra" areas, which are referred to as "Government Lots".

(Continued)

LEGAL DESCRIPTIONS (Continued)
C. Metes and Bounds:

Metes and Bounds Descriptions are created by surveyor's measurements.  They typically begin at a natural or artificial monument.  Natural Monuments, which are preferred, include rivers, trees, rocks, etc.  Artificial Monuments include brass survey caps, fences, streets, and rebar posts, etc.

The description should provide the course and distance for every section of the boundary.  The description must end at the point of beginning.  Plot out all metes and bounds descriptions to be sure they close.  If the description does not "close", require a new survey.  

If possible, compare the descriptions of the neighboring properties to determine that the boundaries do not overlap.

D. Reference Descriptions:

Reference descriptions describe properties by reference to other properties. For example: 

   Bounded on the North by lands of George Washington

Bounded on the West by lands of Benjamin Franklin 


Bounded on the South by lands of John Adams  


Bounded on the East by Arroyo Seco

This type of description is not insurable.  Require a new survey metes and bounds description.  
See:
Subdivisions (This Manual)

Surveys (This Manual)

LEGAL ENTITIES

See:
Corporations (This Manual)

Government Entities (This Manual)

Joint Ventures (This Manual)

Limited Liability Companies (This Manual)

Partnerships (This Manual)

Trusts (This Manual)

Unincorporated Associations (This Manual)

LIFE ESTATES
Life estates are created by grant or reservation, most commonly in deeds.  They are an interest in real property and may be insured.

The owner of a life estate owns a legal right to use and/or occupy the property for as long as he or she lives.  The life estate may be conveyed but it will terminate upon the death of the original owner of the life estate.

Grants or reservations of a life estate must appear as an exceptions to coverage in Schedule B unless a death certificate (or Affidavit of Death) for the original owner of the life estate has been recorded.

LIMITATIONS OF ACTIONS

Limitations of Actions, or "Statutes of Limitations" are time limits under state or federal laws that bar the filing of certain actions or enforcing certain rights.

The following limitations of actions are relevant to the title insurance business:

I. FORECLOSURE OF LIENS: 

Type of Lien


  Time (in years)
From 

 Mortgage of Deed of Trust:
6


Due Date of Final Payment 

 Federal Judgment (In favor of U.S.)
20


Date of Judgment*

 Federal Judgment (Private)
14


Date of Judgment 

 State Court Judgment
14


Date of Judgment 

 Mechanic's Lien
2


Date of Lien

 Federal Tax Lien 
10


Date of Assessment*

 State Tax Lien
10


Date Lien is Filed
* May be extended for additional terms if re-recorded prior to expiration.

II. OTHER CAUSES OF ACTIONS:

Probate of a Will
3


Date of Death

Action to Recover Real Property
15


Recordation of Document*

To Establish Title By:

  
 Adverse Possession
10


Taking Possession


 Prescriptive Easement
10


Beginning of Adverse Use

*Document with improper acknowledgement or executed by party lacking authority to convey for a legal entity.  (See Section §37-1-28, NMSA (1978)

See:
Section §37-1-1, et seq. NMSA (1978) (Limitations of Actions)

Adverse Possession (This Manual)

Decedent's Estates (This Manual)

Easements (This Manual)

Federal Tax Liens (This Manual)
Foreclosures (This Manual)
Judgment Liens (This Manual)

Mechanic's Liens (This Manual)

State Tax Liens (This Manual)

LIMITED LIABILITY COMPANIES

Limited Liability companies exist only under state statute.  They are created by filing the Articles of Organization with the Secretary of State.  Under New Mexico law, the manager of the company has authority to act for the company, unless otherwise provided by agreement.

 Prior to insuring title, review the Articles and Organization Agreement to determine: 

1.  That the entity is validly created.

2. That the words “Limited Liability Company” or “LLC” appear after the name.

3. The proper individual with authority to convey real property

4. If the manager does not have clear authority under the agreement to convey interests in company real property, all members must sign.

See:
§53-19-1, et seq. NMSA (1978) [Limited Liability Companies]
LIS PENDENS
(Notice of Pending Action)
When litigation involves an action that affects title to real property, such as a suit to quiet title to the fee or an easement, foreclose a lien, establish boundaries or obtain specific performance of a contract to purchase or sell real property, constructive notice of the action must be provided to bind third parties to any judgment entered therein.  Filing a notice of lis pendens with the county clerk's office provides constructive notice of any action affecting title to, or possession of, real property and assures that all parties acquiring an interest in the property after the complaint is filed will be subject to a judgment entered in the action. §38-1-14, NMSA (1978).  The notice of lis pendens must be served on the defendant(s) within sixty days of filing. §38-1-15 NMSA (1978)

A properly drafted notice of lis pendens should identify all parties to the action, contain a legal description of the subject property and statement that the action involves title to, or possession of, the property. §38-1-14 NMSA (1978).  Although a release of a lis pendens should be required to insure title, if the action clearly does not affect title, title insurance may be issued without a release.  
Obtain underwriting approval from WFG prior to insuring title without recording a release of lis pendens.
See:
§38-1-14 NMSA (1978) [Notice of lis pendens]

§ 38-1-15 NMSA (1978) [Cancellation of lis pendens]
LOAN TITLE INSURANCE POLICIES

I. GENERALLY
Standard Loan Policies insure the validity of the lien of a security instrument, usually a mortgage or deed of trust.  The Policy must be issued for the face amount of the insured loan.  If the insured land described in the policy is only a portion of the security for the loan, the Policy should be written for the value of the land only. Upon the lender’s request, a loan policy may be issued for the original amount of the loan, plus interest up to 20% of the principal balance.

A Loan Policy may insure liens on multiple tracts of property, but the properties must be properly identified in the recorded document creating the interest.  If you receive an order for a Loan Policy only, issued in conjunction with a transfer of title to a new owner, provide NM FORM 9 Notice of Availability of Owner's Title Insurance to the purchaser.  A signed copy of NM FORM 9 should be retained with the file copy of the loan policy.

NOTE: Be very careful to strictly follow all written instructions of the lender when closing a loan transaction and/or issuing the Policy.
II. INSURING CLAUSE IN STANDARD LOAN POLICIES:
Under the 2006 ALTA Form, a Loan Policy insures, subject to exclusions and exceptions, against loss or damage by reason of:

1.  Title being vested other than as stated in Schedule A.

2.  Any defect in or lien or encumbrance on the Title.  This Covered Risk includes but is not limited to insurance against loss from

(a) A defect in the Title caused by

(i) forgery, fraud, undue influence, duress, incompetency, incapacity, or impersonation;

(ii) failure of any person or Entity to have authorized a transfer or conveyance;

(iii) a document affecting Title not properly created, executed, witnessed, sealed, acknowledged, notarized, or delivered;

(iv) failure to perform those acts necessary to create a document by electronic means authorized by law;

(Continued)

LOAN TITLE INSURANCE POLICIES (Continued)

(v) a document executed under a falsified, expired, or otherwise invalid power of attorney;
(vi) a document not properly filed, recorded, or indexed in the Public Records including failure to perform those acts by electronic means authorized by law; or

(vii) a defective judicial or administrative proceeding.

(b) The lien of real estate taxes or assessments imposed on the Title by a governmental authority due or payable, but unpaid.

(c) Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed by an accurate and complete land survey of the Land.  The term “encroachment” includes encroachments of existing improvements located on the Land onto adjoining land, and encroachments onto the Land of existing improvements located on adjoining land.

3. Unmarketable Title.

4. No right of access to and from the Land.

5. The violation or enforcement of any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, prohibiting, or relating to

(a) the occupancy, use, or enjoyment of the Land; 

(b) the character, dimensions, or location of any improvement erected on the Land; 

(c) the subdivision of land; or 

(d) environmental protection if a notice, describing any part of the Land, is recorded in the Public Records setting forth the violation or intention to enforce, but only to the extent of the violation or enforcement referred to in that notice.

6. An enforcement action based on the exercise of a governmental police power not covered by Covered Risk 5 if a notice of the enforcement action, describing any part of the Land, is recorded in the Public Records, but only to the extent of the enforcement referred to in that notice.

(Continued)

LOAN TITLE INSURANCE POLICIES (Continued)

7. The exercise of the rights of eminent domain if a notice of the exercise, describing any part of the Land, is recorded in the Public Records.
8. Any taking by a governmental body that has occurred and is binding on the rights of a purchaser for value without Knowledge.

9. The invalidity or unenforceability of the lien of the Insured Mortgage upon the Title.  This Covered Risk includes but is not limited to insurance against loss from any of the following impairing the lien of the Insured Mortgage

(a) forgery, fraud, undue influence, duress, incompetency, incapacity, or impersonation;

(b) failure of any person or Entity to have authorized a transfer or conveyance;

(c) the Insured Mortgage not being properly created, executed, witnessed, sealed, acknowledged, notarized, or delivered;

(d) failure to perform those acts necessary to create a document by electronic means authorized by law;

(e) a document executed under a falsified, expired, or otherwise invalid power of attorney;

(f) a document not properly filed, recorded, or indexed in the Public Records including failure to perform those acts by electronic means authorized by law; or

(g) a defective judicial or administrative proceeding.

10. The lack of priority of the lien of the Insured Mortgage upon the Title over any other lien or encumbrance.

11. The lack of priority of the lien of the Insured Mortgage upon the Title

(a) as security for each and every advance of proceeds of the loan secured by the Insured Mortgage over any statutory lien for services, labor, or material arising from construction of an improvement or work related to the Land when the improvement or work is either
(Continued)

LOAN TITLE INSURANCE POLICIES (Continued)

(i) contracted for or commenced on or before Date of Policy; or 

(ii) contracted for, commenced, or continued after Date of Policy if the construction is financed, in whole or in part, by proceeds of the loan secured by the Insured Mortgage that the Insured has advanced or is obligated on Date of Policy to advance; and

(b) over the lien of any assessments for street improvements under construction or completed at Date of Policy.

12. The invalidity or unenforceability of any assignment of the Insured Mortgage, provided the assignment is shown in Schedule A, or the failure of the assignment shown in Schedule A to vest title to the Insured Mortgage in the named Insured assignee free and clear of all liens.

13. The invalidity, unenforceability, lack of priority, or avoidance of the lien of the Insured Mortgage upon the Title 

(a) resulting from the avoidance in whole or in part, or from a court order providing an alternative remedy, of any transfer of all or any part of the title to or any interest in the Land occurring prior to the transaction creating the lien of the Insured Mortgage because that prior transfer constituted a fraudulent or preferential transfer under federal bankruptcy, state insolvency, or similar creditors’ rights laws; or 

(b) because the Insured Mortgage constitutes a preferential transfer under federal bankruptcy, state insolvency, or similar creditors’ rights laws by reason of the failure of its recording in the Public Records 

(i) to be timely, or

(ii) to impart notice of its existence to a purchaser for value or to a judgment or lien creditor.

14. Any defect in or lien or encumbrance on the Title or other matter included in Covered Risks 1 through 13 that has been created or attached or has been filed or recorded in the Public Records subsequent to Date of Policy and prior to the recording of the Insured Mortgage in the Public Records.

The matters shown in Schedule B, Part II, are subordinate to the insured mortgage

(Continued)

LOAN TITLE INSURANCE POLICIES (Continued)

See:
§13.14.18.15 NMAC (NM FORM 2 Standard Loan Policy) 

§13.14.18.22 NMAC (NM FORM 9 Notice of Availability of Owner's Title Insurance) 

§13.14.7.8 NMAC (Loan Policies)

§13.14.7.10 through 16 NMAC (Standard Exceptions)

§13.14.7.18 & 13.14.9.40 NMAC (Construction Loan Policies/Premiums)

§13.14.7.21 & 13.14.9.27 NMAC (Limited Title Search Policy/Premiums)

§13.14.7.23 & 13.14.9.29 NMAC (ALTA Residential Limited Coverage Junior Loan Policy/Rates)

§13.14.9.30 NMAC (Simultaneous Issues)

§13.14.9.36 NMAC (Second Mortgages or Subsequent Issue) 

§13.14.9.37 NMAC (Premium When Insured Property Not Identical) 

§13.14.9.39 NMAC (Premium for Refinance or Extension) 

Affirmative Coverage (This Manual)

Construction Loans (This Manual) 

Deeds of Trust (This Manual)
Leasehold Policies (This Manual) 

Mortgages (This Manual) 

Rates (This Manual)

Standard Exceptions (This Manual)

MANUFACTURED HOUSING
ENDORSEMENT 

(NEW MEXICO FORM 16)

Do not issue an ALTA 7 (NM FORM 16) Manufactured Housing Endorsement unless all of the following requirements are satisfied:

A. If Mobile/Manufactured Home Never Titled with DMV:

1. MSO (Manufacturers Statement of Origin) must be surrendered to WFG or Lender (if lender requires)

2. Certification (Small Green Certificate) from Manufactured Housing Division that home has been inspected and is on a permanent foundation.

3. Owner to complete County Assessor's form (Request to Change Valuation Status) and have County Assessor approve and sign.

B. Mobile/Manufactured Home with Pre-existing DMV Title:

Same as above, (MSO probably not available), plus:

Deactivation of Title with DMV.:
1. Existing original Title needs to be included with owners request for title deactivation.

2. Upon deactivation of title, DMV will forward deactivation of title to County Assessor.

3. County Assessor's execution of Request to Change Valuation Status to real property.

18.19.3.16 NMAC: DEACTIVATION OF TITLE TO A MANUFACTURED HOME:  A Title issued pursuant to the provisions of the Motor Vehicle Code to a manufactured home shall be deactivated by the department when:

A. The person in whose name the manufactured home is titled requests in writing that the Department deactivate the title;

B. The title is free and clear of all recorded liens and encumbrances; and

C. The valuation authority certifies to the department that, once title is deactivated, that the housing structure will be taxed as real property.

See:
§13.14.18.30, 31 & 32 NMAC (NM FORMS 16, 16.1 & 16.2) 

§13.14.10.13 NMAC (Premium)
§18.19.3.16 NMAC (Deactivation of Title))
Manufactured Housing unit Endorsement, WFG Endorsement Manual
MECHANICS' LIENS

I.  STATUTES:

Mechanic’s Liens are recognized, created and enforced by New Mexico statutes.  (Sections 48-2-1, et seq. NMSA (1978)  Pursuant to the statutes:


1.  Anyone furnishing labor or materials for a work of improvement has lien rights.



2.  Lien claimant must be licensed with the State of New Mexico to file and enforce a valid mechanic's lien (Section 60-13-30 NMSA (1978)*

3. Lien rights accrue and have priority over construction loans if any of the work of improvement is begun or materials delivered before recordation of the Construction Mortgage. 

*NOTE: This is relied upon in claims handling only and should not be considered in evaluating underwriting risk without prior approval of WFG.


II. INSPECTION:

The subject property must be inspected prior to providing mechanics' lien coverage on a Construction Loan or standard loan used for improvement or construction. (See Broken Priorities)  If any materials are delivered or work is begun, obtain underwriting approval from WFG prior to providing lien coverage.

III. LOAN POLICIES:

A. New Construction:

Standard Exception 4 of the Loan Policy may be deleted if:

1. The builder provides an affidavit that all subcontractors and suppliers have been paid in full; and

2. The borrower/purchaser paid the full purchase price to the builder. 

B. Existing Improvements:

Require the following prior to deleting Standard Exception 4:

1. An affidavit from the seller/borrower that no work that could result in a lien has been completed within the past 120 days.

2. Require an indemnity against liens from the seller/borrower, if it is not contained in the affidavit. 

Premiums:


$25.00 if insured loan has priority. (§13.14.9.40(G) NMAC)


$5.00 per $1,000 of coverage if priority is broken, (§13.14.9.40(G) NMAC)

(Continued)

MECHANIC'S LIENS (Continued)

IV. OWNER'S POLICIES:

Standard Exception 4 of the Owner’s Policy may be deleted if:

A.  The seller has provided a satisfactory affidavit and indemnity that no work has been done, or that all work has been paid for in full and the seller provides lien waivers for all work that was completed and paid for. 

B.  The statutory period for filing a lien has expired, (120 days from completion of work) 
C.  Obtain prior underwriting approval from WFG before deleting Standard Exception 4 any time substantial improvements have been recently made to the property.    

Premiums: 

$30.00 if the statutory period for filing liens has expired. (§13.14.10.9(A) NMAC) 


$3.00 per $1,000 of coverage if the statutory period for filing liens has not expired. (§13.14.10.9(B) NMAC)
See:
§13.14.7.18 NMAC (NM FORM 3 - Construction Loan Policy) 

§13.14.7.14 NMAC (NM FORM 18 - Endorsement "A") 

§13.14.7.14 NMAC (NM FORM 19 - Endorsement "D") 

§13.14.7.19 NMAC (NM FORM 22 - (Pending Disbursement Clause)   

§13.14.7.18 NMAC (NM FORM 23 - (Pending Improvement Endorsement)

§13.14.7.17 NMAC (Additional Endorsements to Construction Loan Policies) 

§§48-2-1 et seq. NMSA (1978) [Mechanic’s Lien Statutes]
§13.14.10.9 NMAC [Owner’s Policies Premiums]
§13.14.9.40 NMAC [Loan Policy Premiums]
Broken Priorities (This Manual) 

Construction Loans (This Manual)

Standard Exceptions (This Manual)

MIDDLE RIO GRANDE CONSERVANCY DISTRICT

If the property to be insured lies within the Middle Rio Grande Conservancy District (MRGCD) there must be an exception to coverage in Schedule B for any assessments and/or unrecorded liens in favor of the MRGCD.  If the lender has requested that Standard Exception 8 be deleted (Unrecorded Taxes and Assessments), proof that all assessments of the MRGCD have been paid is required. 

If access to the subject property is by way of a MRGCD right-of-way or ditch road, you must show an exception to access in Schedule B.

It is generally not possible to obtain a grant of easement form the MRGCD.  However, if one is recorded, you may insure access without the exception.

See:
Access (This Manual)

Easements (This Manual)

MINERAL RIGHTS

1. Do not insure minerals rights that are severed from the fee interest.

2. Obtain underwriting approval from WFG prior to affirmatively insuring mineral rights with the fee.

3. Examine the chain of title closely for reservations of mineral rights in patents and deeds or separate grants of mineral rights by deed or agreement.

4. Show all reservations of mineral rights, including patents, and previous grants of mineral rights as exceptions to coverage under Schedule B.

MISSING DEEDS

After a Real Estate Contract is paid off, the Warranty Deed is often not recorded.  There may also be instances where title is deeded out of a party that never obtained a record interest, creating a gap in the chain of title.

When the search and examination of title reveal a gap in the chain of title, require:

1.  Recordation of the missing deed(s), or 

2.  A replacement deed to complete the chain of title, or 

3.  Recordation of a certified copy of the final quiet title judgment from the district court in the county where the property is located. 

See:
Quiet Title Actions (This Manual) 

MORTGAGES

I. GENERALLY:
A.  Mortgages in New Mexico are governed by statute: §§48-7-1, et seq. NMSA (1978). 

B. Mortgages are the most common form of real property security instrument in NM. 

C.  Mortgages are two-party contracts between the Borrower (Mortgagor) and the Lender (Mortgagee) 

D. Insurable mortgages must clearly identify the borrower and the lender, contain a granting clause for the security interest and identify the property encumbered by legal description. 


E. Mortgages must be judicially foreclosed. 

II. RELEASES:​

A. When the obligation secured by the mortgage is satisfied (i.e. the note is paid in full), the lender must record a release of mortgage. (See §48-7-4 NMSA (1978).  If the lender fails to release the mortgage it is subject to a fine plus attorney's fees if the owner sues to clear title. (See §48-7-5 NMSA (1978). 


B. If the lender fails to record a release of mortgage, title insurance underwriters may do so    

Pursuant to §48-7-4.1 NMSA (1978). 
III. ASSIGNMENTS:

Lenders must record an assignment of mortgage in order to perfect title.  A recorded release is valid only if the lender executing the release is the lender of record.  Furthermore, to insure after a foreclosure, the foreclosing lender must be the lender of record.  If the proper assignments have not been recorded, require a release from the lender of record or recordation of an assignment.  



If such an assignment cannot be obtained, contact WFG underwriting counsel for assistance.

IV. LINE OF CREDIT MORTGAGES:


A. A release is not legally required when the balance under note is paid in full. 


B. Upon payoff of an equity or line of credit loan, instruct the lender in writing to release the mortgage and obtain a written demand for a release from the borrower to be delivered to the lender with the payoff and instruction for release.

See:
§§48-7-1, et seq. NMSA (1978) [Liens and Mortgages]
Assignments of Mortgages (This Manual) 

Construction Loans (This Manual) 

Foreclosure Guarantee Policy (This Manual)

Foreclosures (This Manual)

Loan Policies (This Manual) 

NOTICE TO PROPOSED INSURED

NEW MEXICO FORM 35 

New Mexico regulations require that the Notice to Proposed Insured, NM FORM 35, be delivered with the binder for all 1-to-4 family residential properties in NM §13.14.5.8(C) NMAC.  The form must be signed by the purchaser at or before closing and retained in the escrow or title file.

The form is not required if the purchase agreement contains substantially the same language as NM FORM 35, is completed with all appropriate blanks checked and is signed by the purchaser before the binder is issued.

REQUIREMENTS TO DELETE STANDARD EXCEPTIONS 1 TO 4:
1. Standard Exception 1 - PARTIES IN POSSESSION



Require an affidavit from the sellers that they have sole possession of the property.  If the sellers do not have sole possession of the property, require an inspection and release from the party in possession. There is no additional premium to delete Standard Exception 1.


2. Standard Exception 2 - UNRECORDED EASEMENTS


Require a recent* Surveyor's Improvement Location Report ("ILR") if the subject property is within a platted subdivision or a recent* ALTA or Stake Survey if the property is in a rural area.  The surveyor should certify that all easements or evidence of easements are shown on the ILR or survey.  Evidence of an easement or adverse use must appear as an exception to coverage in Schedule B.  There is no additional premium to delete Standard Exception 2.

3. Standard Exception 3 - SURVEY COVERAGE 


Require a recent* Surveyor's Improvement Location Report ("ILR") if the subject property is within a platted subdivision or a recent* ALTA or Stake Survey if the property is in a rural area.  The surveyor should certify that all easements or evidence of easements and all improvements are shown on the ILR or survey.  Evidence of any easements and/or adverse matters must appear as an exception to coverage in Schedule B. The additional premium to delete this exception is 15% of the Basic Premium Rate in effect on the date of coverage.
*“Recent Survey” is defined under §13.14.1.25(F) NMAC as a survey not more than six (6) months old which otherwise meets the requirements of the insurer; provided that:


(1)     for condominium units, the term also includes the most recently filed as-built or as-modified survey, confirmed by such site inspections, review of documents including condominium by-laws and regulations, and affidavits, if any, as the underwriter may require;  
(Continued)

NOTICE TO PROPOSED INSURED (Continued)

NEW MEXICO FORM 35 


(2)     for existing-owner refinances, the term also includes the most recent survey made after the existing owner purchased the property, or within six (6) months prior to that date, supplemented with the existing owner's affidavit that there have been no known changes since the date of the survey, that the survey is believed to be accurate and complete, and such additional statements as the underwriter may require, confirmed by such site inspections, if any, as the underwriter may require.


(3)     for improved land, the term also includes the most recent survey made which shows the improvements on the land.  

4. Standard Exception 4 - MECHANICS' LIEN COVERAGE 

The requirements are different depending on whether the statutory time for filing liens has expired.  If the property includes new construction, all work be completed and you must obtain an Affidavit and Indemnity from the builder that all subcontractors, materialmen and/or suppliers have been paid in full.  If you are unfamiliar with the builder, or have had problems with the builder in the past, contact WFG underwriting department for approval and/or additional requirements.

If the property includes an existing home, require an Affidavit and Indemnity from the seller that no improvements have been made within 120 days of issuance of the policy, or an Affidavit and Indemnity that all work has been paid for in full, with accompanying copies of all receipts and lien waivers from the mechanics and materialmen.

Additional Premium: 



If the 120 days lien period has expired, the additional premium is $25.00, per §13.14.10.9(A) NMAC. If the lien period has not expired, the additional premium is $3.00 per $1,000 of the total coverage under the policy, per §13.14.10.9(B) NMAC.

See: 

NM FORM 35- §13.14.18.48 NMAC (Promulgated Form)

§13.14.5.8.(C) NMAC (Requirement for Delivery and Execution of FORM 35) 

§§13.14.16.12 through 13.14.6.15 NMAC (Deletion of Standard Exceptions 1 through 4)

§13.14.10.9 NMAC (Premium for Deletion of Standard Exception 4 – Owners Policy))

§13.14.10.10 NMAC (Premium for Deletion of Standard Exception 3 – Owners Policy)

Easements (This Manual)

Mechanics' Liens (This Manual) 

Surveys (This Manual)

OPTIONS TO PURCHASE

An Option to Purchase property or a Right of First Refusal to purchase property is not an insurable interest in real property in New Mexico.  However, if a document is filed of record evidencing this type of right, a release must be required in the binder, or it must be shown as an exception to coverage in Schedule B of the policy.

OVER LIMITS APPROVAL

Obtain written approval from WFG underwriting department prior to issuing a binder or policy in excess of the limits stated in your underwriting agreement.  To request such approval, provide a completed approval request form, a copy of the proposed binder and other relevant information.  

Refer to your current Agency Underwriting Agreement (Not Part of This Manual)

OWNER'S POLICIES
 (NEW MEXICO FORM 1)
I. STANDARD OWNERS POLICY:   Owner's policies insure the estate or interest held by an insured owner (fee simple, leasehold, contract purchaser) under a recorded document.  The policy is issued in the amount of the sales price of the land and existing improvements or the value of the land plus immediately contemplated improvements.   If the policy is issued for the value of the land with contemplated improvements, a Pending Improvements Clause or Endorsement must be issued with the policy.

A. Increased Coverage: An existing policy may be endorsed to reflect current value of the estate insured upon payment of the Basic Premium for the increased coverage.  The effective date of the policy does not change.  Only the amount of coverage may be increased and no additional affirmative coverages or date downs may be added to coverage.  The policy may insure multiple parcels acquired from the same party at the same time. (If acquired from different parties, you may insure, but charge reasonable fee for searching different chain of title.)

B. Insurance After Acquisition: It the owner acquired title to the property without title insurance and now requests a title policy, obtain approval from WFG underwriting department prior to insuring title.  Parties without a recorded interest in real property may not be insured under a policy of title insurance.
II. LEASEHOLD OWNERS POLICY:
 The Leasehold Owner's Endorsement (NM FORM 20) must be attached to a standard Owner's Policy (NM FORM 20) to modify it a Leasehold Owner's Policy.  The Named Insured Endorsement (NM FORM 55) must only be issued with any policy issued prior to August 1, 2008.

Owner's Leasehold Conversion Endorsement (NM FORM 31) should be used to convert a Leasehold Owner's Policy to a Standard Owner's Policy if the owner of the leasehold interest acquires fee title within three (3) years of the date of the Leasehold Policy.  
If the lessee acquires to the fee, the Multipurpose Endorsement (NM FORM 11) must be issued with FORM 31, to change the estate insured, add or delete appropriate exceptions; and modify the policy to accurately reflect condition of title, delete standard exceptions upon request, as in a regularly issued Owner’s Policy.

III. EXCEPTIONS:

The Loan and Owner’s Leasehold Policies must contain the same standard exceptions as Owner's and Loan Policies (exceptions may be deleted in same manner as Standard Policies).  The terms of the lease should be added as an exception to coverage under Schedule B.  Leasehold Policies should also contain the following exception in Schedule B:  
Continued
OWNER'S POLICIES
(NEW MEXICO FORM 1)

“Any loss or damage resulting from failure by the lessee to comply with the terms and conditions of the lease set forth under Schedule 
 hereof, creating the leasehold estate hereby insured.”

*Exception must also be taken to any limitations, reservations, easements, restrictions, etc. that may be contained in the lease.

IV. CONTRACT PURCHASERS: To insure contract purchaser’s interest, issue a standard owner’s policy and identify the estate insured as the contract purchaser's interest in land described in Schedule A. The interest is created under a New Mexico Real Estate Contract that must be recorded. A satisfactory memorandum of contract may be recorded in lieu of the entire contract.  The policy shall be issued in the same manner, and with the same premium, as other owner's policies. 

V. REISSUE RATE FOR OWNERS POLICIES:  Owner’s policies shall qualify for reissue rates per §13. 14.9.35 NMAC only when insuring a purchaser or lessee of real estate from an insured under a previous owner's policy or a purchaser or lessee from an insured lender who acquired title through foreclosure or a deed in lieu of foreclosure.

See:
NEW MEXICO FORM 1

§13.14.6.8 NMAC (Owners Policies)

§13.14.6.9 NMAC (Leasehold Owners Policies)

§13.14.6.10 NMAC (Contract Purchaser’s Policies)

§13.14.9.1, et seq. NMAC (Premiums)

Leasehold Policies (This Manual)

Notice to Proposed Insured (NM FORM 35) (This Manual)

Rates (This Manual)

Replacement Owner's Policies (This Manual)

Standard Exceptions (This Manual)

U.S. Policies (This Manual)

PARTNERSHIPS

I. GENERALLY:
General and Limited Partnerships are defined as an association of two or more persons (or legal entities) to carry on a business for profit as co-owners.  Black’s Law Dictionary 5th Ed. (1979) p.1009, citing Uniform Partnership Act §6(1).  Partnerships are governed by both statute and common law.  

Partnerships may hold title to real property.  Title acquired in the name of the partnership can only be conveyed as authorized by a written partnership agreement.

II. GENERAL PARTNERSHIPS:

A. All partners have authority to act for the partnership.



B. To insure a conveyance from a partnership, review the partnership agreement to determine how the conveyance should be made, and who has authority to sign on behalf of the partnership.  If there is no specific provision for sale or encumbrance of the partnership property in the agreement, all partners must sign.



C. If there is no written partnership agreement, obtain underwriting approval from WFG prior to insuring a conveyance from the partnership. 

D.  If the partnership has expired or is otherwise defunct, all partners and their spouses must sign; and all partner's names and their spouses must be searched as if they were conveying title individually. 

E. A partner's interest in the partnership is personal property. 

F. When a valid partnership holds title to real property the death, divorce or bankruptcy of a partner will not affect title.

G. Liens against individual partners will not attach to partnership real property.

III. LIMITED PARTNERSHIPS:

A. Governed by Uniform Revised Limited Partnership Act, §§54-2A-1, et seq. NMSA (1978).

B. Created by filing certificate with the Secretary of State. 


C. Comprised of one or more general partners and one or more limited partners.

D. General Partner usually has authority to act for the partnership. 

E. Limited partners have no authority to act for the partnership. 

F. To insure title out of a limited partnership, review the partnership certificate and agreement to determine that the partnership is valid and whether all partners must consent to a conveyance of partnership real property.

G. If the term of the partnership agreement has expired, or if the partnership was not properly formed, contact WFG underwriting department for approval prior to insuring title.

See:
§§54-1A-1, et seq. NMSA (1978) (Uniform Partnerships)

§§54-2A-1, et seq. NMSA (1978) (Uniform Revised Limited Partnership Act)
PARTY WALLS

A party wall is a common or shared wall between two adjoining properties.  The wall may be a residence wall, garage or cinderblock boundary wall.  A party wall may exist by recorded agreement or continued use and may be located along a property line or entirely upon one property or the other. 

The existence of a party wall is usually disclosed by a recorded document, survey, Subdivision Plat or legal description.  If a party wall exists, show an exception to coverage in Schedule B for the recorded document creating the party wall or the party wall as shown on the survey, Subdivision Plat or referred to in said legal description. 

POWERS OF ATTORNEY

I. DEFINITION: 
"Power of attorney" means a writing or other record that grants authority to an agent to act in the place of the principal, whether or not the term "power of attorney" is used.”  §46B-1-102(G) NMSA (1978)
The parties to a Power of Attorney are:

Principal - the one granting authority; and 


Agent or Attorney in Fact - the person authorized to act for the principal.

II. REQUIREMENTS FOR VALIDITY:

A. Competent Principal

B. Authority granted in writing 

C. Express grant of powers.  For title/escrow purposes, the authority must specify power to grant, convey, sell or mortgage real property.  Whenever possible, require that the Power of Attorney identify the specific property and type of transaction.

D. Must be notarized. 

NOTE: Persons acting as Trustees, Personal Representatives, Corporate Officers or General Partners Fact may not delegate authority unless expressly permitted to do so under the trust, court order, corporate resolution or partnership agreement. 

III. INSURING TITLE:

A. Determine that the principal is still living. 

B. If the Principal is incapacitated, the power must be “durable".

C. Determine that the principal has not revoked the Power of Attorney. 

D. If the Power of Attorney was not given specifically for the current transaction, obtain underwriting approval from WFG prior to insuring title based upon the validity of the power of attorney. 

E.  DO NOT INSURE where the Attorney if Fact is receiving a benefit from the transaction that should go to the principal

F. All sale or loan proceeds must be paid to the Principal – NOT the Attorney in Fact.

IV. REVOCATION:

The Principal may revoke a Power of Attorney at any time if the Principal is competent.  A Power of Attorney is automatically revoked upon the incapacity of the Principal, unless the Power of Attorney is a "Durable Power of Attorney" which states that the power survives the incapacity of the Principal. Powers of Attorney are automatically revoked upon the death of the Principal.  

See:
§§46B-1-101 et seq. NMSA (1978) - Uniform Power of Attorney Act 

PREMIUMS

I. GENERALLY: 


A. Basic Premium: The Basic Premium Rates are promulgated by New Mexico Superintendent of Insurance and adjusted annually. The basic premium applies to all title insurance products unless specifically modified in other rate regulations. §13.14.9.8 NMAC   The basic premium rate includes the premium for title insurance and the cost of the title search and examination.  §13.14.9.10 NMAC

B. Discounts: You may not combine two or more credits, reductions or discounts in one transaction.  However, a simultaneous rate may be combined with a single-issue rate. §13.14.9.8 NMAC

C. Splits: Premium splits with any person or firm for any reason are strictly prohibited, except:

1. promulgated premium split between agent and underwriter;

2. policies insuring title to property located in more than one county; and/or 
3. a title company or underwriter licensed in NM without an agency agreement or title plant in a county where a portion of the insured property is located, may cooperate with an agent licensed in that county, who renders a portion of the service, to close and insure a particular transaction. §13.14.9.11 NMAC

D. Charge for All Policies: Agents and insurers must charge for all policies in accordance with the promulgated rates and regulations.  A premium collected in one transaction for title insurance may not be applied in another transaction. §13.14.9.12 NMAC

E. Rounding Premiums: All premiums are rounded to the nearest dollar, with 50 cents or more being rounded up, and 49 cents or less being rounded down.  Any fraction of $1,000 of coverage shall be considered $1,000 in rate computation. §13.14.9.13 NMAC
F. Additional Charges: If the search or title examination involves an extra chain of title (§13.14.1.11.1 NMAC) or unusual complexity (§13.14.1.27.1 NMAC), you may charge, in addition to the premium, $50.00 for each additional chain of title, and/or 15% of the full basic premium rate for each unplatted tract of unusual complexity. §13.14.9.16 NMAC

G. Cancellation for Nonpayment of Premium:  Notify WFG Underwriting Department if the total premium is not fully paid within 15 banking days of the issuance of any policy or endorsement.  WFG may cancel the policy effective 10 days after mailing notice to the insured. 
§13.14.9.17 NMAC
H. Schedule of the Basic Premium Rates:  The schedule of promulgated rates is provided at §13.14.9.18 NMAC and is subject to change upon order of the Superintendent of Insurance after a public hearing to set rates.  (Continued)
PREMIUMS (Continued)

I. Commitments:  The premium for a commitment is $50 for the first six months and $50 for each additional six month renewal up to three renewals for a maximum term of two years.
§13.14.9.19(A) NMAC

J. Cancellation Fee:  If a transaction cancels after the commitment is issued, a reasonable cancellation fee appropriate to nature & extent of services rendered may be charged. §13.14.9.19(B) NMAC


K. Basic Premium:  The following basic premiums apply:
1. Original Owner’s & U.S. Owner’s Policies - Full Basic Premium Rate, unless discount applies. §13.14.9.20 NMAC

2. Original Leasehold Owners Policies - Full Basic Premium Rate, unless discount applies. §13.14.9.21 NMAC
3. Original First Mortgagee Policy - 90% of Full Basic Premium Rate. §13.14.9.22 NMAC
4. Construction Loan Policy - $30 plus $1 per $1,000 of coverage.  §§13.14.7.18 and 13.14.9.40 NMAC
5. Short Form Loan Policy – Same as Standard Loan Policy. §§13.14.7.8(C) and 13.14.9.22 NMAC
L. Foreclosure Title Insurance Policy:  The premium for the policy is 55% of full basic premium.  The Premium for a subsequent owner’s policy after foreclosure is $55% of the full basic premium.  The basic premium rate shall apply for any liability insured above the amount of the foreclosure guarantee policy.   §13.14.9.28 NMAC

If the foreclosure is terminated by reinstatement of the loan, and a new owner’s policy issued within one year of the foreclosure guaranty policy, 50% of the premium paid for the foreclosure guaranty policy is credited toward the new policy premium.  The premium for the Down Date Endorsement is $25.00 per endorsement.   §13.14.9.28 NMAC


L. Subdivider’s Rate:  75% of full basic premium rate §13.14.9.23 NMAC.  The following owners of record qualify for the subdivider’s rate:


1. Those holding two or more lots in the same County recorded subdivision, for immediate sale upon completion of improvements thereon; or



2. Those holding two or more vacant lots or acreage tracts in same county recorded subdivision, who contract with an insurer to purchase an Owner’s Policy on each lot as it is sold; or
(Continued)


PREMIUMS (Continued)
3. When one who owns two or more lots in a county recorded subdivision is a subdivider or builder (individual or corporate), who subdivides for one to four family residential use or builds one to four family residences or condos for immediate resale upon completion of improvements; and the improvements are completed at the time of sale. §13.14.6.20 NMAC

II. SIMUTANEOUS ISSUES


A. Owners and Loan Policies Issued Simultaneously:  Owner’s Policy premium is the full basic premium rate or appropriate reissue rate.  A “Simultaneous” Loan Policy qualifies for a $30 rate where the loan Policy and Owners Policy bear the same date, the mortgage appears as an exception in the Owner’s Policy; and the vestee shown in the Loan Policy is the same as in the Owner’s Policy.  §13.14.9.30 NMAC

B. Owners and Leasehold Policies Issued Simultaneously:  Owner’s Policy premium is full basic premium rate or appropriate reissue rate. The premium for a simultaneously issued Leasehold Policy is 30% of premium for the Owner’s Policy up to the amount of the Owner’s Policy.  §13.14.9.31 NMAC

C. Multiple Owner’s Policies Insuring the Same Land: Owner’s Policy premium is full basic premium rate or appropriate reissue rate. The premium for a simultaneously issued Owner’s Policy to a different insured, by the same agent or insurer, is 30% of the premium for the Owner’s Policy up to the amount of the first Owner’s Policy.  If a “pass through” transaction qualifies under §13.14.9.32, NMAC the premium is 30% of the full basic premium rate for the amount of liability under the policy.

III. REISSUE RATES

A. Reissue Owner’s or Leasehold:  Per §13.14.9.35 NMAC, the following percentage of the full basic premium rate per the age of the old policy applies:


1. 90% for policies over 3 years old



2. 85% for policies less than 3, but more than 2 years old



3. 80% for policies less than 2, but more than 1 year old



4. 75% for policies less than 1 year old


B. Second Mortgage or Subsequent Issues: The premiums for a subsequent second mortgages up to amount of the Owner’s Policy, less the amount of the unreleased prior liens, is 60% of full basic premium rate.  The premium for liability exceeding the amount of the Owner’s Policy shall be at 90% of full basic premium rate.   §13.14.9.36 NMAC
(Continued)
PREMIUMS (Continued)
C.  Substitution Rate: 

In 2009 the NM Legislature enacted §59A-30-6.1, NMSA (1978), which provides for a statutory substitution rate and a cap on the underwriter portion of the premiums for policies under $2,000,000.  There is a conflict between the statutory rate and the regulatory rate, as to the amount of discount and length of time since the previous policy.  The conflict is resolved by the evidence of a prior policy provided to the issuing title agent or underwriter.

1. Statutory Substitution Rate - §59A-30-6.1, NMSA (1978):

	Where a prior loan policy was issued and a copy of the policy or closing statement evidencing the issuance of the policy is furnished to the insurer or title agent showing title vested in the same borrower and covering the same property, the premium shall not exceed the percentage of the basic premium rate promulgated or approved by the superintendent as follows: 
	      

	

	


	
	
	

	
	
	

	
	
	A.     40% of current basic premium applied up to the amount of the previous policy insuring the mortgage or deed of trust being refinanced, if the new policy is issued within 3 years from  date of the prior policy;  
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	B.     50%  of current basic premium applied up to the amount of the previous policy insuring the mortgage or deed of trust being refinanced, if the new policy is issued more than 3 years but less than 5 years from the date of the prior policy; 
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	C.     60%  of current basic premium applied up to the amount of the previous policy insuring the mortgage or deed of trust being refinanced, if the new policy is issued more than 5 years but less than 10 years from the date of the prior policy;
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	D.     80%  of current basic premium applied up to the amount of the previous policy insuring the mortgage or deed of trust being refinanced, if the new policy is issued more than 10 years but less than 20 years from the date of the prior policy; or 
	
	

	
	
	

	
	
	


	
	
	

	
	
	

	
	
	E.     premium for coverage above amount of the previous policy shall be 90% of current basic premium.  
	
	


2. Regulatory Substitution Rate – §13.14.9.39 NMAC
Where the title insurer or title agent is not furnished with a copy of the prior policy or closing statement, but has other evidence that a prior policy was issued, and the borrower and property encumbered by the new loan are the same, the following discounts shall apply:

(Continued)

PREMIUMS (Continued)
2. Regulatory Substitution Rate – §13.14.9.39 NMAC

(A)     40% of basic premium for amount of unpaid balance of original indebtedness renewed within 2 years from date of the original indebtedness;

(B)     45% of basic premium for amount of unpaid balance of original indebtedness renewed more than 2 years but less than 3 years from date of the original indebtedness;
(C)     50% of basic premium for amount of unpaid balance of original indebtedness renewed more than 3 years but less than 4 years from date of the original indebtedness;
(D)     55% of basic premium for amount of unpaid balance of original indebtedness renewed more than 4 years but less than 5 years from date of the original indebtedness;
 (E)     60% of basic premium for amount of unpaid balance of original indebtedness renewed more than 5 years but less than 6 years from date of the original indebtedness;

(F)     65% of basic premium for amount of unpaid balance of original indebtedness renewed more than 6 years but less than 7 years from date of the original indebtedness; 
(G)     70% of basic premium for amount of unpaid balance of original indebtedness renewed more than 7 years but less than 8 years from date of the original indebtedness;

(H)     75% of basic premium for amount of unpaid balance of original indebtedness renewed more than 8 years but less than 9 years from date of the original indebtedness;

 (I)     80% of basic premium for amount of unpaid balance of original indebtedness renewed more than 9 years but less than10 years from the date of the original indebtedness; and

(J)     After 10 years from date of original indebtedness, original first mortgage rate shall apply.

See:
§13.14.9.1, et seq., NMAC (General Rate Provisions)

§13.14.10.1, et seq., NMAC (Endorsement Rate)

§59A-30-6.1, NMSA (1978) (Statutory Substitution Rate)  
QUIET TITLE ACTIONS

I. GENERALLY:  

A quiet title action is a lawsuit filed to establish clear title by one or all of the following: 




A. Defeating any and all adverse claims to the property; 




B. Removing a cloud on the title; 

C. Correcting a defect or gap in the chain of title.

II. RECORDED JUDGMENTS QUIETING TITLE:


If a judgment quieting title appears in the public record, review the judgment to determine its affect on title to the subject property.  If the judgment is recent, determine that no appeal has been filed and that the appeal period has expired.  Also, determine that all necessary parties were named as defendants, were properly served with the complaint, and their interests are specifically referred to in the judgment.

If you have questions or require assistance in making these determinations, contact WFG underwriting counsel.

III. REQUIRING QUIET TITLE ACTIONS:


Require a quiet title action in the binder if the title search and examination discloses any of the following: 





A. A gap in the chain of title (missing deed).



B. A separate chain of title for the same parcel. 



C. A recent Tax Deed (less than 10 years).



D. A seizure by the State or Federal Government.




E. A decedent in the chain of title with no probate of affidavit establishing title.



F. The legal description is insufficient to locate the property and the deficiency 


cannot be corrected by a survey.




G. A lien that has not and cannot be released if the statute of limitations has not 


expired on its face; and/or




8. You are unable to determine ownership or the validity of claims in and to the 


property to be insured.

See:
Affidavit of Heirship (This Manual) 

Court Orders (This Manual) 

Decedent's Estates (This Manual) 

Federal Seizures (This Manual)

Judgments (This Manual) 

Limitations of Actions (This Manual)
§§42-6-1, et seq. NMSA (1978) (Quieting Title) 

Missing Deeds (This Manual)

Tax Deeds (This Manual)

RAILROADS

If your search or the survey reveals a railroad siding or track across or adjacent to the property to be insured, contact WFG underwriting department for assistance in determining the rights of the railroad company in the insured land and/or the appropriate exception to be shown in Schedule B.

Railroad companies most frequently convey title by Quitclaim Deed.  This is generally acceptable, but if you have questions or concerns, contact WFG underwriting department for assistance.

REAL ESTATE CONTRACTS
I. GENERALLY

New Mexico Real Estate Contracts are the most common form of seller financing in New Mexico.  These contracts are not created or regulated by statute.  They are recognized under case law.  New Mexico Real Estate Contracts are often confused with and/or referred to as “Installment Land Contract” in other states.  Installment Land Contracts are not generally insurable, as no deeds are executed or escrowed at closing.

II. FORMS


Acceptable Real Estate Contract forms are the RANM form and most attorney-prepared forms.  If a contract is prepared by a new attorney or one that is not a real estate attorney, review the form closely to determine that it is adequate or send it to WFG underwriting counsel for approval.

  An insurable contract must identify the parties and contain an adequate legal description, agreement to convey title subject to terms of the contract, the sales price, down payment and balance due, the payment amount and interest rate, the date of final payment or info sufficient to compute the final payment date and notarized signatures of the parties and identification of, and instruction to, the independent escrow holder.  The contract or a memorandum of the contract must be recorded

III. INSURING CONTRACT PURCHASERS, OWNERS AND ASSIGNS

A. Contract Purchaser:  Issue NM Form 1 (Owner’s Policy) in accordance with the same rules and regulations as other owner’s policies.  Show the estate to be insured under Schedule A as “Contract Purchaser” and show title vested in the purchaser under the contract.  Show an exception for the contract in Schedule B and include an exception for future non-delivery of deed(s). 

B. Contract Seller (Contract Owner):  The seller may obtain an Owner’s Policy when the property is sold under a New Mexico Real Estate Contract.  The Premium is the simultaneous rate in effect at date of policy.  
NOTE:  Obtain approval from WFG prior to insuring a seller who did not previously obtain title insurance coverage.


C. Assignments of Purchaser’s Interest:  An assignee may be insured upon recordation of a warranty deed (subject to the contract) from the original contract purchaser to the assignee and an assignment of contract.  Obtain written consent of the contract seller (owner) if required under the contract.  The contract must appear as an exception under Schedule B.
(Continued)

REAL ESTATE CONTRACTS (Continued)

At closing, provide a copy of the contract to the new purchaser (assignee) and obtain written acknowledgment that the purchaser received a copy of the contract and is aware of its terms.  Specifically refer to any unusual terms (i.e. balloon payment, non-assignability, etc.)

D. Assignments by Contract Sellers:  The seller’s interest is frequently assigned.  The assignee may be insured upon recordation of a warranty deed subject to the contract and an assignment of the contract.  It is unnecessary to replace the deeds in escrow because the new deed is dated after the deeds in escrow and is subject to the contract.

E. Collateral Assignments: A loan transaction where a contract seller obtains a loan using the contract as collateral, is not insurable.  A lender may obtain a loan policy if a mortgage is recorded against the contract seller’s interest in the land, but obtain underwriting approval prior to issuing such a loan policy.

IV. DEFAULTS

A. Parties are free to agree to default terms.  Upon default, the seller must provide notice of default to the purchaser, stating that the contract is in default, the nature of the default and the deadline to cure the default.  If the purchaser does not cure the default, the seller must record an affidavit of default and the special warranty deed to complete the default process.

B. After recording the affidavit and special warranty deed, title will vest in the contract seller. There is no right of redemption, unless a Federal Tax Lien against the contract purchaser is filed of record.

C. Upon default, all junior liens against the contract purchaser are wiped out except Federal Tax Liens unless proper notice was given to the IRS (See Federal Tax Liens) and mechanic’s liens that may still attach unless the seller timely posted a Notice of Non-responsibility.

V. EFFECT OF BANKRUPTCY


A. Bankruptcy of Seller:  If the contract seller files a petition in bankruptcy, the seller’s interest and right to payments becomes part of the bankruptcy estate.  The bankruptcy case will not affect the interests or rights of the contract purchaser.


B. Bankruptcy of Purchaser:  The purchaser’s beneficial interest in property will become part of the Bankruptcy estate.  Bankruptcy of the purchaser will not affect the seller’s interest, except that the owner will be subject to the automatic stay and a default proceeding is void without an order for relief of stay.
(Continued)

REAL ESTATE CONTRACTS (Continued)

VI.
REAL ESTATE CONTRACT ISSUES


A. Independent Escrow Agent: Require that an independent escrow company to hold all documents and process payments be named in the contract.  Require that the owner & purchaser provide written instructions as to which escrow company to use and as to how the funds should be disbursed.  Do not close a transaction where one of the parties will hold the documents or the payments will be made directly to the seller.


B. Improper Recordation of Deeds After Payoff:  If the warranty deed is not recorded, or if the special warranty deed is recorded in error, require recordation of the warranty deed or a quiet title action to clear title of the contract owner’s interest.  If both warranty deed and special warranty deed are recorded, obtain underwriting direction from WFG underwriting counsel.


C. Delivery of Warranty Deed:  If an existing real estate contract is to be paid off at closing, require that the warranty deed be conditionally released for recordation, if possible, and require a written payoff statement from the escrow company.  If you cannot obtain the warranty deed from escrow prior to remitting the payoff check, require a copy of the deed to determine that the original will be sufficient to complete the chain of title.  Be sure to obtain the warranty deed in exchange for the payoff check and record the warranty deed as soon as possible.


D. Liens Recorded After the Contract:   Liens recorded against the contract owner after the contract records will not affect the rights of the contract purchaser.  Liens against the contract purchaser will not affect the rights of the contract owner, except for Federal Tax Liens and Mechanic’s Liens.

VII.
WRAP-AROUND REAL ESTATE CONTRACTS

A. Contracts that “Wrap” an Existing Lien:  Wrap-around real estate contracts secure the amount owed to the seller, plus the amount due under a senior mortgage or contract.  The face amount of the wrap-around contract is the total of the amount due the seller and the balance of the prior lien(s) that are “wrapped”.   Typically wraparound contracts are used as an attempt to avoid the due-on-sale clause of existing liens.  

If you close a wrap-around transaction and insure the contract purchaser, provide a copy of the senior mortgage or contract to the contract purchaser.  Also obtain written acknowledgment that the contract purchaser received a copy of the senior mortgage or contract and is aware of its terms.  Be sure the buyer initials any unusual terms, i.e. balloon payments, due-on-sale clause, non-assignability, etc., contained in the senior mortgage or contract.

(Continued)

REAL ESTATE CONTRACTS (Continued)

Require that both the buyer and seller sign an acknowledgment and hold harmless form.  The form must state that the parties are aware and understand that the “wrapped” mortgage contains a due-on-sale clause and that they hold WFG, your company and you harmless for any loss or damage suffered if the underlying lender demands full payment or declares the loan in default as a result of the sale of the property. 

A title insurance policy insuring a contract purchaser’s interest under a wraparound contract MUST reflect the underlying lien as an exception to coverage under Schedule B.  

Do not close or insure any wraparound contract that wraps the following:


1. An FHA Loan;

2. A Home Equity Line of Credit;

3. More than one underlying lien; 

4. A lien that encumbers other property;

5. A lien with a balance that exceeds the current sales price; or

6. A lien with a balloon payment unless the contract specifies a balloon payment that is due before the balloon payment of the underlying lien.

  

See:
§13.14.18.14 (NM FORM 1) Owner’s Policy

§13.14.6.10 (Contract Purchaser’s Policies)

Bankruptcy (This manual)

Missing Deeds (This Manual)

Tax Liens (This Manual)
Wrap Around Contracts (This manual)
REAL ESTATE SETTLEMENT PROCEDURES ACT

(RESPA)

I. GENERALLY


RESPA is federal law relating to the closing of real estate loans for first mortgages on one to four family residential properties made by the following lenders:


A. Those insured or regulated by the federal government;



B. Those guaranteed or assisted by the federal government or a federal agency;



C. Those who intend to sell their loans to federally regulated investors; and



D. Creditors who invest in loans aggregating more than $1,000,000 per year.

II. KICKBACKS PROHIBITED

RESPA prohibits closing agents from receiving or giving kickbacks for referral of business or splitting closing fees with anyone who does not perform services in connection with the closing, or charging separate fees for preparing the closing statement or IRS reporting form, and/or knowingly showing any inaccurate information in the HUD-1 Settlement Statement.

III. CONTROLLED BUISNESS ARRANGEMENTS

RESPA prohibits controlled business arrangements unless the interest of the controlling (referring) party in the closing agent is fully disclosed and the charges ordinarily made for closing services is fully disclosed and the borrower is not required to use the controlled closing agent.

See:
12 U.S.C. §§2601 - 2617
RECORDING
I. GENERALLY:

Public records are established under state law to impart constructive notice of matters relating to title to real property to potential purchasers or lenders §14.9.2, NMSA (1978). Pursuant to §§14-8-1, et seq. NMSA 1978, the county clerk of each county in New Mexico is the official recorder.  

Documents must be acknowledged in order to be recorded §14.8.4 NMSA (1978).  Any written instrument not duly acknowledged may not be recorded.  If the acknowledgment is improper or missing, the document will not be considered recorded even if it is accepted by the county clerk.  Unrecorded documents do not give constructive notice to third parties, and priority may be defeated by a bankruptcy trustee.

Recordation establishes priorities of interests in real property §14-8-6 NMSA (1978).  Deeds, mortgages and leases for a term of more than five years must be recorded in the county clerk’s office in the county where the property is located §14.9.1 NMSA (1978).  Money judgments from a New Mexico court will attach to all real property of the debtor located in the county where a Transcript of Judgment is recorded.
II. E-RECORDINGS:


County clerks in New Mexico may receive and record electronic documents §14-9A-4, NMSA (1978), the validity of which is recognized under §14-9A-3 NMSA (1978).  
To record electronically, the original documents must be scanned and electronically delivered to a qualified vendor for each county, who then electronically delivers the documents to the county clerk’s office for recording.  The individual at each title company designated to scan the documents should closely review the documents for completeness, accuracy, proper acknowledgments, etc. before scanning them for recording and review afterward to ascertain that all pages were properly scanned for transmission to the qualified vendor.   

III. RECORDING FEES:

As of July 1, 2011, recording fees in New Mexico are $25.00 for each document filed or recorded by the county clerk §14-8-15, NMSA (1978).  If a document contains more than ten entries to the county recording index, the county clerk shall collect an additional $25.00 for each additional block of ten or fewer entries to the county recording index from the document.

See:

§14-8-1, et seq. NMSA (1978) [Recording]  
§14-9-1, et seq. NMSA (1978) [Records Affecting Real Property]
§14-9A-1, et seq. NMSA (1978) [Uniform Real Property Electronic Recording Act]
Acknowledgments (This Manual)

RELEASES
A release must be obtained and recorded when paying off a mortgage or deed of trust, a Federal or state tax liens, transcripts of judgment, a mechanic’s liens and/or any other lien affecting title to the insured property.  Whenever possible, exchange the payoff check for the release, especially when paying a mechanic’s lien.

New Mexico statutes require that the mortgagee release the mortgage upon satisfaction of a mortgage.  See §48-7-4 NMSA (1978).  The deed of trust act provides that upon satisfaction of the obligation secured by the deed of trust, the statutes governing the release of a mortgage will apply.  A deed of trust should be released and the release is usually signed by the beneficiary lender.  However, a reconveyance of a deed of trust signed by the trustee may be acceptable if it contains clear language that the secured obligation is satisfied and that the lien is released. 

Under §48-7-4.1 NMSA (1978) a title insurer may file a release of mortgage if a release has not been recorded within 90 days from the date of satisfaction.  The insurer must receive the following satisfactory evidence from its agent or closing officer that the obligation secured by the lien is satisfied: 1) Copy of payoff statement from lender; 2) Copy of HUD-1 showing payoff; 3) Copy of cancelled payoff check or verification of wire transfer for the payoff.  The insurer must provide 10 days written notice to the lender of its intention to file a release.

§48-7-4.1 NMSA (1978) does not relieve the lender or creditor from the obligation to record a full satisfaction or release pursuant to §48-7-4 NMSA 1978 or from the imposition of a penalty for failure to record a full satisfaction or release pursuant to §48-7-5 NMSA 1978.

Where the mortgage is a home equity line of credit (“HELOC”) mortgage, the mortgagee is not required to record a release when the outstanding debt is satisfied.  In order to have a line of credit mortgage released, the borrower must provide written instruction that such a release be recorded.  If a line of credit mortgage is being paid out of escrow, you must forward a written instruction from the borrower to the lender along with the payoff requiring that a release be filed of record.

See:
§48-7-4 NMSA (1978) [Recordation of Release Required]
§48-7-4.1 NMSA (1978) [Title Insurers Authority to Release]
REPLACEMENT POLICIES
A replacement policy is available when an insurer is placed in receivership for liquidation and is found to be insolvent by a court of competent jurisdiction.

To obtain a replacement policy, the insured must surrender the original or a copy of the existing policy.  If a copy of the policy is obtained from the issuing agent, an additional charge may be made for extra services rendered.  The effective date of the replacement policy shall be the effective date of the existing policy.

All defects, claims and adverse matters known to exist on the date of issuance of the replacement policy should appear in Schedule B.  Show an exception in Schedule B for unknown adverse matters as provided in §13.14.6.22 NMAC (Owner’s Policies) and §13.14.7.20 NMAC (Mortgagee Policies).

No search or examination of title is required.  Agents may search and examine title at no additional cost to the insured.  All replacement policies must show ‘REPLACEMENT POLICY: NO SEARCH REQUIRED” on the cover before the policy number and on the top center of all other pages.

Owner’s Policy:  The replacement policy should be issued in the amount of the existing policy.  A replacement policy must be issued when requested by an insured that has satisfied the requirements under the regulation.  The insured is entitled to Reissue Rate, Substitution Rate and Subsequent Issue Rate upon submission of a Replacement Owner’s Policy.

Loan Policy: the replacement policy should be issued in the amount of the current outstanding principal balance of the insured indebtedness.  A replacement policy may be issued on a lien insured under an existing loan policy, but not on a lien to take up, renew or satisfy the existing lien.

See: 

§13.14.6.22 NMAC (Replacement Owner’s Policies)

§13.14.7.20 NMAC (Replacement Loan Policies)

§13.14.9.26 NMAC (Premium)

RESTRICTIONS 

(Restrictive Covenants)

A restrictive covenant is a restriction on use of real property, contained in a document of record.  A restrictive covenant may be created in a deed, as part of a recorded plat, by government ordinance or as contained in a separate document usually recorded with a Subdivision Plat or Condominium Plan. 

All restrictions of record must appear as exceptions to coverage in Schedule B.  It is imperative that all deeds in the chain of title be closely reviewed for restrictions.  If you are deleting Standard Exceptions 3 or 7, review the recorded plat and restrictive covenants to determine that the restrictions have not been violated. Also check the survey against the plat regarding setbacks along lot lines or other uses.

If the restrictions have been amended or corrected, review the original restrictions to ascertain that all requirements for amendments have been satisfied.

Restrictions are VOID if they unconstitutionally limit use due to race, religion or gender.

See: 

Affirmative Coverage (This Manual)

WFG Endorsement Manual, NM 50, 50.1, 56, 56.1 & 57 and 57.1
§13.14.8.16 NMAC (Restrictions, Encroachments, and Minerals Endorsements)
STANDARD EXCEPTIONS
All title insurance policies available in New Mexico contain standard exceptions. Most may be deleted upon satisfaction of underwriter requirements and payment of additional premium.

REQUIREMENTS TO DELETE STANDARD EXCEPTIONS 1 TO 4:
1. Standard Exception 1 - PARTIES IN POSSESSION



Require an affidavit from the sellers that they have sole possession of the property.  If the sellers do not have sole possession of the property, require an inspection and release from the party in possession. There is no additional premium to delete Standard Exception 1.


2. Standard Exception 2 - UNRECORDED EASEMENTS


Require a recent* Surveyor's Improvement Location Report ("ILR") if the subject property is within a platted subdivision or a recent* ALTA or Stake Survey if the property is in a rural area.  The surveyor should certify that all easements or evidence of easements are shown on the ILR or survey.  Evidence of an easement or adverse use must appear as an exception to coverage in Schedule B.  There is no additional premium to delete Standard Exception 2.

3. Standard Exception 3 - SURVEY COVERAGE 


Require a recent* Surveyor's Improvement Location Report ("ILR") if the subject property is within a platted subdivision or a recent* ALTA or Stake Survey if the property is in a rural area.  The surveyor should certify that all easements or evidence of easements and all improvements are shown on the ILR or survey.  Evidence of any easements and/or adverse matters must appear as an exception to coverage in Schedule B. The additional premium to delete this exception is 15% of the Basic Premium Rate in effect on the date of coverage.

*“Recent Survey” is defined under §13.14.1.25(F) NMAC as a survey not more than six (6) months old which otherwise meets the requirements of the insurer; provided that:


(1)     for condominium units, the term also includes the most recently filed as-built or as-modified survey, confirmed by such site inspections, review of documents including condominium by-laws and regulations, and affidavits, if any, as the underwriter may require;

(2)     for existing-owner refinances, the term also includes the most recent survey made after the existing owner purchased the property, or within six (6) months prior to that date, supplemented with the existing owner's affidavit that there have been no known changes since the date of the survey, that the survey is believed to be accurate and complete, and such additional statements as the underwriter may require, confirmed by such site inspections, if any, as the underwriter may require. 
(Continued)

STANDARD EXCEPTIONS (Continued)

(3)     for improved land, the term also includes the most recent survey made which shows the improvements on the land.  

4. Standard Exception 4 - MECHANICS' LIEN COVERAGE 

The requirements are different depending on whether the statutory time for filing liens has expired.  If the property includes new construction, all work be completed and you must obtain an Affidavit and Indemnity from the builder that all subcontractors, materialmen and/or suppliers have been paid in full.  If you are unfamiliar with the builder, or have had problems with the builder in the past, contact WFG underwriting department for approval and/or additional requirements.

If the property includes an existing home, require an Affidavit and Indemnity from the seller that no improvements have been made within 120 days of issuance of the policy, or an Affidavit and Indemnity that all work has been paid for in full, with accompanying copies of all receipts and lien waivers from the mechanics and materialmen.

Additional Premium: 



If the 120 days lien period has expired, the additional premium is $25.00, per §13.14.10.9(A) NMAC.  If the lien period has not expired, the additional premium is $3.00 per $1,000 of the total coverage under an owner’s policy, per §13.14.10.9(B) NMAC or $5.00 per $1,000 of the total coverage under a loan policy per §13.14.9.40(A) NMAC.
See:
NM Form 35, §13.14.18.54, Notice to Proposed Insured (This Manual)

§13.14.5.9 NMAC (Requirement that Standard Exceptions Appear in all Binders)
§§13.14.16.12 through 13.14.6.15 NMAC (Deletion of Standard Exceptions 1 through 4)

§13.14.10.9 NMAC (Premium for Deletion of Standard Exception 4 – Owners Policy))

§13.14.10.10 NMAC (Premium for Deletion of Standard Exception 3 – Owners Policy)

Easements (This Manual)

Mechanics' Liens (This Manual) 

Surveys (This Manual)

STATE TAX LIENS

I. New Mexico State Tax Liens
A New Mexico tax lien against all property of the taxpayer arises for the payment of tax due at the time of the assessment.  §7-1-37 NMSA (1978)  However, the lien is not perfected against the taxpayer’s real property and will not affect a bona fide purchaser or encumbrancer until the lien is recorded in the county where the real property is located.  §7-1-38 NMSA (1978)  
New Mexico state tax liens are valid for 10 years from the date of recording of the lien.  §7-1-39 NMSA (1978)  
A state tax lien filed against a purchaser under a Real Estate Contract, will be wiped out by a default.  Notice need not be given to the taxing authority.  

II. Property Tax Liens
Property taxes are a lien from January 1 of the tax year.  The lien is considered a first lien and paramount to other liens.  §7-38-48 NMSA (1978)                            
See:
§7-1-37 NMSA (1978) [Creation of State Tax Lien]
§7-1-38 NMSA (1978) [Recordation Requirement for Constructive Notice]

§7-1-39 NMSA (1978) [10 Year Limitation] 
§7-38-48 NMSA (1978) [Property Tax Lien]  
SUBDIVISIONS
A recorded plat should contain perimeter description, designation and dimensions of internal lot lines, set back requirements, if any and dedication of common areas and easements.

Before any lots have been sold, the developer may amend the plat.  After any lots have been sold, all owners must join unless otherwise provided in restrictive covenants, condominium plan or by-laws must join in any amendment of the plat or plan.

Title policies do not insure that the insured land is within a legal subdivision.  Obtain underwriting approval if land has been recently divided into two or more lots and the subdivision plat does not contain approval by the county; and/or the signatures of all parties with interests of record.

Obtain underwriting approval for any of the following problems:


On surveys, check for:


1. Lot lines that overlap into adjacent property.


2. Perimeter lines that do not close.


3. Fences or walls that do not appear to be on lot lines.


4. Insufficient access to all lots.


5. Conflicts between restrictive covenants and recorded plat.

6. Property subject to a New Mexico Real Estate Contract that has been subdivided without joinder or ratification of the contract owner. 


7. Property that is not properly reassessed or it is reassessed, but taxes are still due under old legal description.  Search taxes for ten years from plat date.
See:

§47-5-1. et seq. NMSA (1978) [ Subdivisions, Generally]

§47-6-1. et seq. NMSA (1978) [ County Subdivisions]

SUBORDINATION AGREEMENTS
A Subordination Agreement is necessary when a current lienholder under an existing recorded lien agrees to “subordinate” the existing lien to a new lien to be recorded or an existing lien that was recorded after its lien.

A Subordination Agreement is also necessary when a seller subordinates his financing of a sale with a mortgage, deed of trust or real estate contract and agrees that the buyer’s new loan or a refinance of the existing first mortgage will have priority over the seller’s lien.  

If a contract purchaser refinances the first mortgage, require that the owner under the contract join in the new mortgage.  It is not necessary for the seller to sign the promissory note.

An acceptable Subordination Agreement must be clear and unconditional.  Prior to insuring the priority a new lien over an existing, subordinated lien, obtain underwriting approval from WFG.
SURVEYS
I. GENERALLY

A recent survey is required in order to delete Standard Exception 2 or 3 from Schedule B of any policy.  The definition of “Recent survey” is provided under §13.14.1.25(D) NMAC.  In an owner refinance transaction, a recent survey is defined as one prepared within six months of the date the owner purchased the property or later.  Obtain a copy of the old survey with an Owner’s Survey Affidavit stating that no changes have been made to the property that would be disclosed by a new survey.
II. TYPES OF SURVEYS:


A. ALTA/ACSM Land Title Surveys

These surveys meet the minimum requirements of the ALTA (American Land Title Association)/ACSM (American Congress of Surveying and Mapping) 2011 Surveying Standards. The survey must establish the corners and boundaries, show all improvements, easements and encroachments, show all evidence of possible adverse claims, i.e. prescriptive easements, show violations of restrictions, set backs, etc., contain a certificate of the licensed surveyor or civil engineer who completed the survey and be filed of record. §61-23-28.1 NMSA (1978)
B. Boundary Surveys

Boundary Surveys must meet the New Mexico minimum requirements of surveying standards. §12.8.2.7(A)(1) NMAC [Definition]; §12.8.2.9 NMAC [Standards] The survey will show the same information as an ALTA/ACSM survey, except they may not show all improvements.  For underwriting purposes, these surveys may be used in lieu of an ALTA/ACSM survey if they contain a certificate by the surveyor or civil engineer that all improvements are shown and that the survey meets all state minimum requirements.  Boundary surveys must also be filed of record.  §61-23-28.1 NMSA (1978)

C. Subdivision Plat


A subdivision Plat will set the corners, establish the boundaries, show internal lots and common areas and contain a dedication of roads and easements.  The plat should be signed by the surveyor and property owner, be approved by the county and be filed of record. §47-6-6 NMSA (1978)

D. Improvement Location Report (“ILR”)


ILR’s are not surveys.  They are a narrative report provided to title companies and lenders for underwriting purposes only. §12.8.2.7(A)(2) NMAC [Definition] An ILR must include a drawing of the property showing the existing improvements, easements, encroachments, and/or violations of restrictions. §12.8.2.10 NMAC [Standards]   Only accept an ILR for previously insured property located in a platted subdivision.

(Continued)

SURVEYS (Continued)

E. Easement and Right of Way Surveys

Easement and Right of Way Surveys establish the exact location and dimensions of an easement. §12.8.2.7(A)(4) NMAC and §12.8.2.7(A)(5) NMAC, respectively [Definitions]  The requirements for these surveys are provided at §12.8.2.12 NMAC and §12.8.2.13 NMAC, respectively.  These surveys may or may not be ALTA/ACSM Surveys.
I11. DEFECTS SHOWN BY A SURVEY:
Gaps, overlaps, or boundary problems revealed by a survey must appear as Schedule B exceptions to coverage unless resolved by a quiet title action or recorded agreement of all affected property owners.  Adjacent property owners may resolve encroachment problems by removing the encroachment, completing a quiet title or declaratory judgment action, an action to establish prescriptive rights or by recording an agreement permitting the encroachment for the life of the improvement and disclaiming any prescriptive rights.

A. Affirmative Coverage
Affirmative coverage may be provided to a lender only for a minor encroachment of a fence, moveable shed or other moveable improvement.  Obtain underwriting approval before providing affirmative coverage for any other encroachment.

B. Unrecorded Easements and Other Adverse Matters

Any evidence of unrecorded easements or other adverse matters revealed by a survey must appear as a Schedule B exception.

See:
§13.14.1.25.4 NMAC (Definition of Recent Survey)

Affirmative Coverage (This Manual)
Notice to Proposed Insured (This Manual)
ALTA/ACSM 2011 Surveying Standards
§61-23-28.1 NMSA (1978) (Requirement for recordation)

§47-6-6 NMSA (1978) (Recordation of Subdivision Plat)
§12.8.2.7, et seq, NMAC [Definitions]
§12.8.2.8 NMAC [Requirements for a Boundary Survey]

§12.8.2.10 NMAC Requirements for an Improvement Location Report]

§12.8.2.12 and 13 NMAC [Requirements for Easement and Right of Way Surveys]

STATUTES OF LIMITATIONS

See: 

Limitations of Actions (This Manual)
TAX LIENS

See:
Federal Estate Taxes (This Manual)

Federal Tax Liens (This Manual)

State Tax Liens (This Manual)

TIME SHARES
Do not insure any interest in a time share project without prior written underwriting approval from WFG Underwriting Counsel.

TRUSTS

I. CONVEYING TITLE INTO A TRUST:
A. Title should be transferred into the trustee’s name, as trustee of the trust.  

B. The trust agreement must be in writing and executed before the transfer is completed.  

C. Under the 2006 ALTA policy the definition of “insured” includes a grantee who is the trustee or beneficiary of a trust created by a written instrument established by the Insured named in Schedule A for estate planning purposes.


D. Under the Named Insured Endorsement (NM Form 55) attached to the 1992 ALTA policies, title insurance coverage under a policy issued to the trust settlor extends to:

a. The trustee, successor trustee or substitute trustee under a written trust instrument for estate planning purposes; or

b. Successor in interest to the trustee under a distribution of trust assets under a written trust instrument for estate planning purposes. §13.14.18.68 NMAC 

There is no charge for a Named Insured Endorsement that is issued to a title insurance policy dated after August 15, 2001.  If the endorsement is ordered and issued to a policy dated prior to August 15, 2001, the premium is $25.00.  §13.14.10.40 NMAC 

II. CONVEYING TITLE FROM A TRUST:
A.
Only the trustee may sign on behalf of the trust.  The trustee may not delegate his authority under a declaration of trust that precedes the 2003 Uniform Trust Code unless the trust agreement specifically provides for such delegation.  

B.
The Uniform Trust Code (effective 7/1/03) provides that a trustee may delegate duties and powers, unless prohibited by the trust instrument.  §46A-8-807 NMSA (1978).  

C.
Require a copy of the declaration of trust to determine that the trustee has the power and authority to convey an interest in trust real property.  Statutory powers under the Uniform Trust Code include the power to convey interests in real property. §46A-8-816 NMSA (1978).  

D.
Do not close and/or insure title where a trustee personally sells property to, or acquires property from, the trust, unless the trustee is the trustor under a revocable (living) trust.

(Continued)

TRUSTS (Continued)

A lender may not accept the note and mortgage signed by the trustee(s) for property held in trust, and may require that the trustee(s) deed back to the settlors to allow them to refinance the existing debt as individuals.  After closing, the settlors may deed back to the trustee(s) so the property is again held in trust.  This is acceptable, provided the trust is revocable.

E.
In lieu of a copy or review of the entire trust agreement, you may accept a certification of trust from the trustee pursuant to §46A-10-1012 NMSA (1978), which contains the following stated information:

1. the trust exists and the date the trust instrument was executed;  

2. the identity of the settlor;  


3. the identity and address of the currently acting trustee;  

4. the powers of the trustee;  

5. the revocability or irrevocability of the trust and the identity of any person holding a power to revoke the trust;  

6. the authority of co-trustees to sign or otherwise authenticate and whether all or less than all are required in order to exercise powers of the trustee;  

7. the trust's taxpayer identification number;  

8. the manner of taking title to trust property; 

9. if an action is to be undertaken through an agent, that the trust instrument does not prohibit delegation of the action to an agent; and

10. the trust has not been revoked, modified or amended in any manner that would cause the representation under the certificate to be incorrect. §46A-10-1012(C) NMSA (1978) 

Require that the certification be acknowledged so that it may be recorded.  §46A-10-1012(B) NMSA (1978)  

When dealing with a successor trustee, or if you have other concerns, require that the trustee furnish copies of the portion of the trust and amendments that appoint the trustee and confer the power to act in the pending transaction.  §46A-8-1012(E) NMSA (1978)

F.
Title companies, bona fide purchasers and encumbrancers may rely upon the certification of trust provided by the trustee. §46A-10-1012(F) NMSA (1978)    One who in good faith enters into a transaction in reliance on the certification of trust may enforce the transaction against the trust property as if the representations of the certification were correct. 

§46A-10-1012(G) NMSA (1978)    

(Continued)

TRUSTS (Continued)

III. STATUTORY TRUSTS:
A. Uniform Statutory Will Act §45-2A-1, et seq. NMSA (1978): 

1. Provides for creation of testamentary trusts (created in a will).

2. The trustee has statutory power to convey real property unless provided otherwise in the trust document or will.

3. Prior to insuring title out of the trust, review the will and/or trust document to determine that the trustee has power to act. 
 If you have any question or concerns, contact WFG underwriting counsel for assistance.

B. Uniform Custodial Trust Act §45-7-501, et seq., NMSA (1978): 



1. Requires a written transfer of property to the trustee.

2. The writing must state that the transfer is made under the Uniform Custodial Trust Act.  The following limitations under the act concern real property transfers: 
a.
Trustor cannot also be trustee and beneficiary. 

b.
Declaration of trust is set by statute.

c.
If real property is conveyed to the trust, the trust document must be recorded.

d.
The receipt for property and acceptance of duties executed by the custodial trustee should also be recorded.

e.
The trust terminates upon the death of the beneficiary.

 If you cannot identify the entity as a valid trust, obtain underwriting approval from WFG prior to insuring title in or out of the entity.

See:
§13.14.18.75 NMAC (NM Form 55 Named Insured Endorsement)
§45-2A-1, et seq. NMSA (1978) [Statutory Will Act]
§45-7-501, et seq. NMSA (1978) [Uniform Custodial Trust Act]

§46A-1-1, et seq. NMSA (1978) [Uniform Trust Code]
UNINCORPORATED ASSOCIATIONS

An Unincorporated Association may hold title to real property, but may not be able to convey title unless we receive and review a written document that identifies all of the parties to the association.  The names of all parties identified in the agreement and their spouses, must be searched, as if they held title individually.  All parties and spouses must sign any conveyance from the association.  
If there is no written agreement, a quiet title judgment will be necessary to insure.

Obtain approval from WFG underwriting counsel prior to insuring title from an unincorporated association.
U.S. POLICIES
(NEW MEXICO FORM 7 and NEW MEXICO FORM 34)

U.S. Policy Forms, NM FORMS 7, 34 and Down Date Endorsement Form 27, are prescribed by the Department of Justice.

NM FORM 7 (1963 U.S. Policy Form) is rarely used and may not be acceptable to the government. If specifically requested, the policy is generally issued prior to acquisition by the U.S. Government.  The form serves as an interim binder.  Upon acquisition by the U.S., down date endorsement (Form 27) may be issued to amend the effective date of the policy and show the nature of the interest acquired by the U.S.  The policy does not contain Standard Exceptions required in other Owner’s Policies.

NM FORM 34 (1991) Contains the same standard exceptions required in other owner’s policies.  The form does not serve as an interim binder and requires the issuance of a standard binder.

Obtain underwriting approval from WFG prior to issuing a U.S. Policy.

See:
§13.14.6.19 NMAC (Issuance of U.S. Policies)

VESTING
I. DEFINITION

To “vest” is to give an immediate and fixed right of enjoyment to property.  Black’s Law Dictionary 5th Ed. (1979)  A grantee under a deed is the “vestees”.  “Vesting” is the way in which title is held.

II. HOW TITLE MAY VEST
A. Sole Individual Vesting:  An individual may hold title as an unmarried person or as a married person, as sole and separate property.  To insure such an owner, or a lien granted by such an owner, determine that the vestee is alive, competent and single or married, taking title as sole and separate property.

B. Joint Individual Vesting:  

1. Joint Tenants:  For a valid joint tenancy, two or more parties must acquire property jointly, under the same conveyance, with equal undivided rights and interests.  The document vesting title must expressly state that the vestees are joint tenants.  A joint tenancy is never implied or assumed.
Joint tenants enjoy full right of survivorship, whether or not such survivorship language appears in the deed creating the joint tenancy.  Joint tenants may not dispose of their interest in the property by will, as upon the death of a joint tenant, the property passes to the surviving joint tenant(s).  

To insure title after the death of a joint tenant, record a certified copy of the death certificate, or an affidavit of surviving joint tenant, with a certified copy of the death certificate in the title file.  The surviving joint tenant(s) may then execute a deed or mortgage.  Also require a certificate or other evidence of no estate tax due.  If the decedent were married and the spouse is not a surviving joint tenant, require a Quitclaim Deed or Disclaimer of community property interest from the surviving spouse.

Joint Tenants may convey their undivided interests separately, which severs the joint tenancy.

2. Tenants in Common:  If the deed vesting title does not expressly state that co-owners are joint tenants, they will be considered tenants in common.  Tenants in common have no right of survivorship and they are free to dispose of their interest in their property by will.  Tenants in common may acquire or convey their interest at different times and may hold unequal percentage interests in the property.  If the deed vesting title does not indicate separate percentage interests, the interests are presumed to be equal.  
(Continued)
VESTING (Continued)
One tenant in common cannot establish prescriptive rights nor claim adverse possession against another tenant in common or a joint tenant.

3. Legal Entities:  Title may vest in the following legal entities recognized under New Mexico Law: 
Corporations











General Partnerships










Limited Partnerships




Limited Liability Partnerships



Limited Liability Companies









Governmental Entities



Valid Trusts




Custodian under the Uniform Gifts to Minors Act

See:






§47-1-15 NMSA (1978) [Tenancy in Common]

§47-1-16 NMSA (1978) [Evidence of Joint Tenancy]

§47-1-35 NMSA (1978) [Joint Tenancy Implies Survivorship]

§47-1-36 NMSA (1978) [Joint Tenancy Defined; Creation]

Legal Entities (This Manual)

Gifts (This Manual)

Trusts (This Manual)

WARRANT AND LEVY

(New Mexico Department of Labor)

Where an assessment has been made for worker’s compensation contribution and an action to collect has been commenced within four years of the due date of any contribution, interest or penalty, including the filing of a warrant of lien by the secretary pursuant to §51-1-36, NMSA (1978), such action shall not be subject to any period of limitation.  §51-1-11(L), NMSA (1978)
See:
§51-1-1, et seq NMSA (1978) [Unemployment Compensation Law]

§51-1-36, NMSA (1978) [Collection – Enforcement of lien -Warrant & Levy}

§51-1-11, NMSA (1978) [No Limitation]
WRAP-AROUND CONTRACTS AND MORTGAGES
I. GENERALLY

Wraparound contracts are structured so that the new contract "incorporates" an underlying existing contract and/or mortgage.  The new contract shows a balance that includes the amount of the new contract, plus the balance owed under the prior contract.  Typically wraparound contracts are used as an attempt to avoid the due-on-sale clause of existing liens.  

II. INDEMNITY/ACKNOWLEDGMENT

If you close a wraparound contract, require that both the buyer and seller sign an acknowledgment and hold harmless form.  The form must state that the parties are aware and understand that the “wrapped” mortgage contains a due-on-sale clause and that they hold WFG, your company and you harmless for any loss or damage suffered if the underlying lender demands full payment or declares the loan in default as a result of the sale of the property. Provide a copy of the senior mortgage or contract to the Insured and obtain written acknowledgment that the insured received a copy of the senior mortgage or contract and is aware of its terms.  Be sure the buyer initials any unusual terms, i.e. balloon payments, due-on-sale clause, nonassignability, etc., contained in the senior mortgage or contract.

A title insurance policy insuring a contract purchaser’s interest under a wraparound contract MUST reflect the underlying lien as an exception to coverage under Schedule B.  

III. PROHIBITED “WRAPS”

Do not close or insure any wraparound contract that wraps the following:


1. An FHA Loan;

2. A Home Equity Line of Credit;

3. More than one underlying lien; 

4. A lien that encumbers other property;

5. A lien with a balance that exceeds the current sales price; or

6. A lien with a balloon payment unless the contract specifies a balloon payment that is due before the balloon payment of the underlying lien.

  

ZONING

I. POLICY EXCLUSION  

The 2006 ALTA Owners and Loan Policies in New Mexico exclude coverage for damages, costs, attorney’s fees or expenses that arise by reason of any law, ordinance, permit or governmental regulation (including those that relate to building and zoning) restricting, regulating, prohibiting or relating to:

a. the occupancy, use or enjoyment of the land;

b. the character, dimensions, or location of any improvement erected on the land;

c. the subdivision of land; or

d. environmental protection.

(See Paragraph 1, Exclusions from coverage on the inside of the policy jacket)

II. ZONING ENDORSEMENTS
The express exclusion as to zoning, may be deleted by the issuance of New Mexico FORM 64 (Zoning Endorsement – Unimproved Land) or New Mexico FORM 65 (Zoning Endorsement – Completed Structure).  These endorsements are available for owner’s or loan policies, but shall not be issued on properties that are one-to-four family residential.

III. UNDERWRITING

To issue the endorsement, determine the correct zoning of the property through the records of the municipality that establishes said zoning.  Also, to the extent possible, obtain a written statement from that municipality.

IV. PREMIUM  
The premium for the NM 64 Zoning Endorsement for unimproved land is 15% of the full basic premium rate, with a minimum of $250.  The premium for the NM 65 Zoning Endorsement for land with a completed structure is 23% of the full basic premium rate, with a minimum of $250. When issuing multiple zoning endorsements (i.e. both loan and owner’s policies) in the same transaction, you may only charge for one endorsement, calculated on the policy with the highest amount of insurance.
Agents shall retain their applicable percentage commission, up to policy liability of $27,000,000.00. The underwriter receives 100% of the premium for this endorsement on liability in excess of $27,000,000.00

See:
§13.14.8.26 NMAC (Zoning Endorsement, Unimproved Land)
§13.14.10.47 NMAC (Premium - Zoning Endorsement, Unimproved Land)
§13.14.8.27 NMAC (Zoning Endorsement, Completed Structure)
§13.14.10.48 NMAC (Premium - Zoning Endorsement, Completed Structure)
Zoning Endorsements - WFG Endorsement Manual
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